


CASES 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT SAVANNAH, 


JUNE TERM, 1856. 


Present—JOSEPH H. LUMPKIN, 
HENRY L. BENNING, } Judges. 
CHAS. J. McDONALD. 





No. 11.—Patrick K. Surexps, plaintiff in error, vs. THE 
Mayor, &c. or SAVANNAH, defendants in error. 


[1.] On the 25th of August, 1823, the City Council of Savannah passed an 
ordinance making it the duty of the owner of every untenanted or unoccu- 
pied store-house or building within the corporate limits, to cause the same 
to be opened and ventilated at least once a week from the 1st day of May 
to the 10th of November in every year, and imposing a penalty of thirty 
dollars for failure to comply with this requisition: Held, that a landlord 
who had leased a lot for an unexpired term, was not bound to perform the 
duty or pay the fine imposed by this ordinance, but that the tenant was the 
temporary owner and alone amenable. 


Certiorari, in Chatham Superior Court. Decision by 
Judge Fiemine, January Term, 1856. 
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This question arose upon a proceeding against P. K. 
Shields, in which Shields was charged with a violation of an 
ordinance of said city, requiring the owner or owners of un- 
occupied or untenanted houses to open and ventilate the same 
once a week, &c. Both ~parties being ready for trial, the 
city introduced Francis T. Cole, who testified that he had 
beea to said dwelling in said city, once a week for several 
weeks, and was unable to effect an entrance into the same; 
that P. K. Shields had told him he owned the house, but had 
rented it to A. Wilbur and had no control over it. Witness 
was able to say the house was not occupied. ; 

A. WiLbun was then ‘sworn, who testified that he had 
rented the said house from Mr. Shields, and that the time 


was not yet expired for which he had rented it; that he had 


never delivered the keys to Mr. Shields since he had rented 
the house; that he had rented the house to V. K. Skiff once, 
and where the key was now he did not exactly know; consid- 
ered himself the tenant of Mr. Shields yet, but did not know the 
house to be occupied at this time; that Mr. Shields had noti- 
fied him to open the house, &e. 

Defendant, by his Counsel, moved to be discharged, which 
motion was over-ruled and a fine of thirty dollars was im- 
posed upon defendant. 

Upon certiorari, Judge Firmine affirmed this decision ; 
and this is the error complained of. 

In August, 1823, the City Council of Savannah passed an 
ordinance to amend an ordinance, to establish a board of 
health for the City of Savannah, and for ventilating and 


} H 
bled, and it is hereby ordained by authority of the same; that 
from and after the passage of this ordinance, it shall be the duty 
of the owner or owners of all untenanted or unoccupied stores, 
houses or buildings within the limits of the City of Savannah, 
to cause the same to be opened and ventilated at least. once 
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once in every week from the first day of May to the tenth 
day of November in each and every year afterwards; and 
that every owner of such untenanted or unoccupied stores, 
houses or buildings as aforesaid, who shall fail or omit to 
cause the same to be opened and ventilated as aforesaid, shall, 
on conviction thereof before council, be fined in a sum not 
exceeding thirty dollars, for each and every failure or omis- 


sion. 
A. H. H. Dawson, for plaintiff in error. 
No appearance for the defendants. 
By the Court.—LumPkKIN, J. delivering the opinion. 


[1.] Is the landlord of a lot which has been leased for an 
unexpired term, bound to perform, the duty required by this 
ordinance and liable for the penalty which it imposes ? 

We think not. He has no right to enter upon the premi- 
ses for the purpose of opening and ventilating the buildings. 
To do so would be to subject him to an action of trespass, at 
the instance of the lessee. A lot thus situated is not “ un- 
tenanted” in the language of the ordinance. The duty of 
ventilation devolves upon the tenant; he is the temporary 
owner. . 
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No. 12.—Rarz, (a slave,) plaintiff in error, vs. THE STATE oF 
GEORGIA. 


{1.] The Statutes regulating the selection, drawing and summoning Jurors, 
are intended to distribute Jury duties amongst the citizens of the county, 
provide for rotation in Jury service, and to insure at each Court the atten- 
dance of persons to serve on Juries, and are no part of a regulation to se- 
cure to parties impartial Juries. 


{2.] Persons belonging to the Grand Jury list, as selected by the officers of 
the county, are not disqualified nor excused from serving on Juries to try 
persons charged with offences against the laws, provided they are not 
sworn on the Grand Jury for the term of the Court at which the trial takes 
place, and have other Statutory qualifications. 


[3.] The 34th sec. of the 14th div. of the Penal Code, has no reference to the 
law in relation to Jurors. It has relation to the offence for the commis- 
sion of which the person is indicted. 


[4.] The trial by Jury, as it was used in Georgia, prior to the adoption of the 
Constitution of 1798, is not infringed by the provisions of the Act of 1856. 


[5.] Confessions voluntarily mad8, and not elicited by promises or threats, 
are admissible as evidence. 


Murder, in Liberty Superior Court. Tried before Judge 
FLEMING, April Term, 1856. 


The prisoner in this case challenged the array upon the 
following grounds— 

Ist. That said Jury has not been drawn from the apart- 
ment of the Jury Box marked No. 3, as prescribed by the 
Judiciary Act of 1799: the Justices of the Inferior Court for 
Liberty County having failed to select fit and proper persons 
to serve upon said Jury, and furnish a list of such persons to 
the Clerk of this Court, and that the said Justices opened the 
Jury boxes of this Court and transposed, changed and altered 
the names in said boxes, not in the presence of the Judge 
and Clerk of this Court, and contrary to the Statute in such 
case made and provided. 

2d. That the panel now put upon the prisoner, consists of 
but twenty-three of the original panel drawn, and is made up 
of talesmen summoned; the thirty-nine Jurors of the original 
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panel in attendance not having been exhausted by challenge 
or otherwise. 

$d. That the Jury now impanneled, is not the Jury drawn 
at the last term of this Court to try all criminal causes at the 
present term of this Court. 

4th. That the Jury now impannelled, is chosen and select- 
ed contrary to the laws of the State of Georgia, regulating 
Jury trials at the time of the alleged commission of this of- 
fence. 

5th. That the Jury now impanneled, has not been sum- 
moned and impanneled in the manner contemplated by the 
Constitution of the State of Georgia, declaring “ that trial by 
Jury as heretofore used in this State, shall remain inviolate.” 

Which challenge to the array the Court over-ruled and re- 
fused to allow, and defendant excepted. 

Upon this exception the Judge certified that the Justices 
of the Inferior Court, with the Sheriff and Clerk, on 1st Mon- 
‘day in June, 1854, from the Tax Receiver’s books, selected 
the persons for Grand Jurors, and instead of seuding them to 
the Superior Court, placed them immediately in the Jury 
boxes. 

CHARLTON SANDIFORD, one of the Jurors, was sworn on 
the voir dire, and the Solicitor General proceeded to pro- 
pound the four questions prescribed in the ninth sec. of the 
Act of 1856, regulating the mode of impanneling Jurors in 
‘criminal cases, and declaring who are qualified and liable, 
-&e.; to which questions Counsel for defendant objected ; which 
-objection being over-ruled, defendant excepted. 

The Juror having qualified himself, the defendant demand- 
ed to have him put upon triors, which demand was refused 
by the Court, and prisoner excepted. 

One of the. Jurors upon being asked the first question up- 
on the voir dire, answered that he had formed and expressed 
an opinion as to the guilt or innocence of the accused, but 
that such opinion was not formed from having seen the crime 
committed or from having heard any part of the evidence de- 
livered under oath. The State then put the Juror upon the 
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prisoner, he having answered the other three questions. 
Prisoner objected, that he was not an impartial Juror and in- 
competent ; whereupon, the Court examined the Juror touch- 
ing the strength and permanency of his opinion, and among 
other questions, inquired of him if he thought he could return 
a verdict in accordance with the evidence as it might be de- 
livered from the stand; and upon his answering in the affir- 
mative, and that his opinion was not fixed and positive, pro- 
nounced the Juror to be competent, and over-ruled the ob- 
jection; to which defendant excepted. 

JacoB THIEsS, on the part of the State testified: that he 
is the Sheriff of Liberty County; did not arrest prisoner ; he 
was arrested in Savannah. Witness brought prisoner from 
Savannah on the 7th August, 1855. Met on the other side 
of Mount Hope Swamp, Mr. Orr, Lee, Lane and others. 
Directly after leaving Savannah, interrogated prisoner. This 
was some four or five days after body was found, and after 
Coroner’s inquest. Asked prisoner if he had killed his mas- 
ter; prisoner said he did not; that it was a white man and 
two negroes. Witness replied, Rafe, you were seen with 
your master, and your master has been found murdered. 
Witness also said that the people of Liberty believed that he 
did it. Witness told him if he did do it he had better ac- 
knowledge it, but if he did not do it not to acknowledge it; 
that if he lied, it would be adding sin to sin; that the people 
of Liberty were so satisfied he did it they would hang him’ 
any how. Witness also said in the beginning, Rafe, that 
won’t do. Witness also told Rafe that there were witnesses 
here who would prove that he did it. 

Commenced conversation about one mile from Savannah. 
Mr. Quarterman asked prisoner several questions. Witness 
then asked him what made him kill his master. Prisoner 
said the devil had got into him. Witness asked prisoner how 
he did it. Prisoner said his master allowed him to carry a 
stick, to carry carpet bag on his shoulder; that he was walk- 
ing on the left side of his master. Witness asked how he 
struck his master. Prisoner said he held the stick in both 
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hands, and knocked him off the horse ; that his master groan- 
ed, but said nothing. Witness asked him how his master’s 
hand was cut. Prisoner said he jerked the knife out of his 
hand—could not explain how he jerked the knife out of his 
master’s hand, and he being on the left side; prisoner said 
he struck his master on the neck. Witness asked the pris- 
oner if he would know the spot where his master was killed, 
when we got there. Witness did not. know the spot himself. 
When we were near the spot we stopped—prisoner said a little 
further on ahead. That spot is in the County of Liberty and 
State of Georgia. Place was a little further on, as prisoner 
stated. Witness told prisoner he was bringing him to Hines- 
ville, to put him in jail; that they would meet his master ‘on 
the road; that he was in his custody, and that no one should 
hurt him; told him this when he stated he should meet his 
master. Prisoner seemed afraid. Didn’t think it was before 
he confessed that he told: him no one should trouble him; it 
was in the carly part of the day. Said nothing to prisoner 
about the overseer, or that we were going to the overseer. 
Prisoner expressed come fears that he would be whipped— 
told prisoner no one dared to molest or trouble him while he 
was in custody of witness; may have been before or after 
confession, but think it was after. Witness had made up his 
mind before leaving home to get all he could out of prisoner 
as to facts. Witness believed at the time it would be illegal 
testimony, or would not have asked questions. Did not think 
it would be right to ask prisoner to confess and then come 
into Court and repeat it. Prisoner did not tell at the time 
who took his hand-cuffs off. Prisoner has confessed and de- 
nied several times since to me and others. Witness meant, 
when he said he would get the facts from prisoner, that he 
would question him. When witness put the questions, he 
was not under the impression that he was using threats or 
promises. 

To the admission of which testimony Counsel for defendant 
objected, on the ground that the confessions of prisoner were 
induced by threats and promises, and were not free and yvol- 
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untary, which objection was over-ruled, and Counsel for de- 


fendant excepted. 
On these exceptions error is assigned. 


MILLER & Wi1s0y, for plaintiff in error. 
Sol. Gen. Hartree, for the State. 
By the Court.—McDona.p, J. delivering the opinion. 


After the issue had been formed between the State and 
the prisoner on the bill of indictment, when a panel of forty- 
eight Jurors were put upon him, he challenged the array on 
the grounds above stated. It eppears by the certificate of 
the presiding Judge, that the Justices of the Inferior Court, 
together with the Clerk and Sheriff, on the 1st Monday in 
June, 1854, from the books of the Tax Receiver, selected 
persons deemed to be fit and proper persons to serve as 
Grand Jurors; that the lists containing the names were not 
sent to the Superior Court, but that the names were separa- 
ted and put into the Jury-box, as Grand Jurors; that the 
names, not thus selected, were put into the box as Petit Ju- 
rors, and that the names of the Jurors were not entered into 
a book provided by the Clerk for that purpose, but that the 
very names that were selected as Grand and Petit Jurors, 
and which would have been put in the box by the Judge if 
they had been sent to him, were put in it. All the persons 
drawn as Petit Jurors at the preceding term of the Court, 
were put upon the panel, with the exception only of those 
who were not in attendance; and, in all, there were thirty- 
eight—twenty-three of whom had heen sworn on the panel at 
the opening of the Court—and fifteen, being present, were 
summoned as talesmen. 

[1.] The Statutes for selecting Jurors, drawing and sum- 
moning them, form no part of a system to procure an zmpar- 
tial Jury to parties. They establish a mode of distributing 
Jury duties among persons in the respective counties, subject 
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to that kind of service, and of setting apart those of supposed 
higher qualifications for the most important branch of that 
service; they provide for rotation in Jury service ; they pre- 
scribe the qualifications of Jurors, and the time and manner 
of summoning them, and are directory to those whose duty it 
is to select, draw and summon persons for Jurors. 

By this means the Court is supplied with Juries to aid in 
the administration of the laws ; every person subject to that 
kind of duty is called out, in turn, to perform it, and those 
called on have timely notice, so that they may arrange to 
perform a public duty at the least inconvenience to their pri- 
vate affairs. 

At every Court of criminal jurisdiction, where the right of 
trial by Jury is allowed, there must be two Juries—a Grand 
Jury, whose duties are accusative, and who usually hear evi- 
dence to accuse only, and Petit Juries, who are to try the 
persons whom the Grand Jury accuse of crimes. The Sta- 
tutes referred to secure the attendance of persons to make 
these Juries. 

[2.] No person sworn on one of these Juries, can serve on 
the other; that is, the members of the Grand Jury who ac- 
cuse the defendant, cannot be of the Petit Jury to try him. 
But because a person belongs to the Grand Jury list of the 
county, he is not disqualified nor excused from serving on 
Juries to try offenders. If he has not been sworn on the 
Grand Jury of the term of the Court at which the trial takes 
place, he is a qualified Juror, provided, under the old law, 
he was qualified to vote at elections for members of the 
Legislature, and now, if he has the qualification required by 
the Statute of 1856; for all by-standers and others having 
the qualifications required by law to serve as Jurors, may be 
summoned as talesmen to make a full panel for the trial of 
offenders, without regard to the selection made from the Tax 
Receiver’s book, under the Statute. 

[3.] The 34th section of the 14th division of the Penal 
Code, has no reference whatever to the mode of selecting 
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Jurors, drawing and summoning them. It has reference to 
the act charged as an offence. The accused shall be: tried 
and punished according to the law as it stood when the of- 
fence was committed, although the law making it an offence 
may have been repealed. But independent of this, what has 
been said in reference to the other points, is decisive of this 
ground of objection. 

[4.] The trial by Jury, as it was used in Georgia prior to 
the adoption of the Constitution of 1798, is not affected by 
the mode in which the Jury in this case was impanneled and 
summoned. The prisoner was tried by a Petit Jury; he was 
accused by a Grand Jury; he had the right of challenge and 
the privilege of proving by each Juror as he was put upon 
him, and other evidence, that he was incompetent as a Juror 
in his case, on any ground on which a Juror is challengeable.. 
If the Jurors who tried him were not “omni exeeptione ma- 
jores,” he had a full opportunity of showing it before they 
were sworn. But what was the usage before the Constitu- 
tion of 1798, in regard to the selecting, drawing and sum- 
moning Jurors? It was, that it should be done agreeably to 
such regulations as the Legislature might prescribe. The 
Legislature had prescribed the mode in which it should be 
done; and the Legislature, at the first session after the adop- 
tion of the Constitution, did the same thing; and although 
the interpretation of the Constitution by the Legislature fur- 
nishes no governing rule for this Court, when its action so 
soon follows the Constitution, and when many of the dele- 
gates who framed the Constitution were probably in the Le- 
gislature, it is entitled to great consideration. The trial by 
Jury which had been used in this State prior to the Consti- 
tution of 1798, was a trial of every freeman charged with a 
crime by his peers; that he was not to be tried upon the 
charge of an individual, but a Jury should accuse him before 
he should be called to answer; to try an accusation’ thus 
made, he should have a Jury made of impartial persons; and 
in all cases he should enjoy the right of showing that the 
persons called to try him were not impartial. All these pri- 
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vileges the prisoner in this case had, and the Act of 1856 
deprived him of none of them. That Act gave the prisoner, 
(indicted as he was for murder,) as a matter of right, a panel 
of forty-eight persons, from which a Jury for his trial might 
be selected. He had aright to demand it, and the Court 
chad no power to refuse it. 

The Act of 1856, secures to a party accused of an offence 
against the laws, an impartial Jury, made of persons of 
sound mind, sober, free from fayor arising from kindred to 
either party, or to the deceased, (in trials for murder,) who 
have not formed or expressed an opinion as to the guilt or 
innocence of the accused, from either having scen the crime 
committed, or from having heard any part of the evidence de- 
livered on oath; who have no prejudice or bias resting on 
their minds for or against the accused, and whose minds are 
perfectly impartial between the State and the accused. But 
it is objected, that if a person has formed and expressed an 
opinion as to the guilt or innocence of the accused, from ru- 
mor only, he ought not to try the cause; and that such per- 
on was held to be incompetent before the Constitution of 
1798. As has already been said in respect to other grounds, 
it is sufficient to say, that before that time, such matters had 
been the subjects of legislative regulation, and such legisla- 
tive regulations had never been considered as infractions of 
the great privilege of trial by Jury. The terms found in the 
Constitution, “as heretofore used in this State,” do not res- 
trict the legislative power over the subjects embraced in the 
Act of 1856. But it is by no means certain that an expres- 
sion of opinion, whether upon a knowledge of facts or upon 
rumor, if there were with it no mixture of partiality, or of ill 
will, or bias, or prejudice against the accused, rendered a 
person an incompetent Juror under the law as it existed and 
was practised at that time. Men of the soundest heads and 
purest hearts, and without the slightest prejudice against the 
perpetrator of a crime, might pass an hypothetical opinion in 
his.case, predicated on rumor, and still be competent to do 
ample justice upon hearing testimony falsifying the rumor. 
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Indeed, if the rumor had been adverse to the innocence of the 
accused, condemnatory of him altogether, slight circumstances 
of palliation would have a more powerful influence in favor of 
the accused than if the Juror had heard no rumor. 

In the case of Robinson vs. The State of Georgia, this Court 
held, that the Act of 1843 did not take away the right to 
challenge a Juror “propter affectum,” but only prescribed 
the manner in which that right should be exercised. (1 
Kelly, 571.) So it is with the Act of 1856. The prisoner 
has all his rights; but the manner in which they are to be 
exercised, is changed. 

But has the right of a slave to a trial by Jury, as it existed 
before the Constitution of 1798, been violated in this case or 
by the Act of 1856? 

The evidence in this case shows that the confessions ob- 
jected to were not elicited by promises or threats; and al- 
though they may have been induced by the remarks and in- 
terrogation of the Sheriff, the record shows that they were 


voluntarily made, and are admissible, though, as was said in 
Wilde’s case, I much disapprove of the manner in which 
they were obtained—spiritual exhortations had better be left 
to the clergy. 

Judgment affirmed. 
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No. 13.—Rosert A. CRAWFORD, administrator of John A. 
Lyon, deceased, plaintiff in error, vs. Burr L. Catz, de- 
fendant. 


[1.] If the Clerk receives an appeal from an administrator without exacting 
the costs, the appeal is good; for the Clerk, as to all concerned, except 
ithe appellant, is estopped from saying that he has not received the costs. 


In Equity, in Webster Superior Court. Decided by Judge 
Kippoo, April Term, 1856. 


A bill was filed in favor of Butt L. Cate, against Robert 
A. Crawford, administrator of John A. Lyon, deceased, pray- 
ing the delivery up and cancellation of certain promissory 
notes which the said Cate had given to the said Lyon in his 
lifetime; and also, praying that certain Common Law suits 
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which had been instituted on said notes, be enjoined until a 
hearing could be had on the bill. The case was submitted 
to a Jury in May, 1855, and resulted in a decree in favor of 
the complainant. The defendant demanded an appeal within 
the usual time, which. was entered on the minutes, in the fol- 
lowing words: 

“ And now comes the defendant, Robert A. Crawferd, de- 
fendant in the above case, by his Attorney at law, James N, 
Ramsey, who being dissatisfied with the verdict and judgment 
on the above case, and enters his appeal as authorized by the 
Statute. (Signed,) 

ROBERT A. CRAWFORD, [1. s.] 
Adm’r, &c. on estate of John A. Lyon. 
By J. N. Ramsey, his Att’y, &. [1. s.]” 


At the bottom of which, there was a memorandum added 
by the Clerk, dated May 8th, 1855, stating that the costs 
in the case had not been paid. 

The case came on to be heard on the appeal, at the April 
Term, 1856, of Webster Superior Court, when Counsel for 
complainant moved to dismiss the appeal, on the ground, that 
the costs had not been paid before entering the appeal. De- 
fendant’s Counsel proposed to pay the costs then, if the Court 
held it necessary. ‘This, however, the Court refused to per- 
mit, but sustained the motion to dismiss the appeal. To 
which rulings, defendant excepted. 


Ramsey & Kine, for plaintiff in error. 
Tucker & BEALL, for defendant. 


By the Court.—BeEnnina, J. delivering the opinion. 


We agree with tl Counsel for the defendant in error, that 
the Clerk is not bound, to recieve an appeal, even from an 
administrator, until the-costs have been paid to him. 

But, then, we hold, that if the Clerk does receive an ap- 
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peal from an administrator, without exacting the costs, the 
appeal is good, and the Clerk becomes estopped from saying 
that the costs have not been paid to him—estopped as to all 
persons, at least, except the appellant. 

The Clerk, in receiving an appeal is, so far as the costs 
are concerned, the agent of both the appellant and the ap- 
pellee. And if the appellee were present, and were to tell 
the appellant that he might appeal without paying the costs, 
would the appellee have the right to move, afterwards, to dis- 
miss the appeal on the ground that the costs had not been 
paid? Certainly not. There may be appeals, by consent of 
parties; and in such cases, the costs are hardly ever paid at. 
the time of the appeal. 

In this case, we consider the appeal to have been received’ 
by the Clerk; for although there is, at the foot of the entry 
of appeal, a memorandum of the Clerk, that the costs had not 
been paid, yet, that is entirely consistent with the idea that 
the Clerk had received the appeal. 


Its object may well have been merely to exclude the con- 
clusion, as between the Clerk and the appellant, that the 


costs had been paid. 
We therefore reverse the judgment of the Court below. 
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No. 14.—Nanum H. Woop, plaintiff in error, vs. Huex Q. 
K. Nisset, defendant in error. 


[1.] If A buy land of B, giving his notes in payment, signed as trustee for 
his wife, and executea mortgage to secure the payment of the purchase. 
money, signed in the same way, the service of the rule on A to foreclose 
the mortgage on the land, is sufficient under the Statute; and the cestué 
que trust need not be made a party. 


Rule to foreclose mortgage, in Early Superior Court. 
Decided by Judge Witu1am C. Perkins, October Term, 


1855. 


This was a motion made by Hugh O. K. Nisbet, for a 
rule absolute to foreclose a mortgage made by Nathan H. 
Wood, trustee of Mary L. Wood. 

The mortgage bears date the Ist day of January, 1852, 
and recites that ‘“‘ Nahum H. Wood, trustee of his wife, Mary: 


L. Wood, hath made and delivered to the said Hugh O. K. 
Nisbet three certain’ promissory notes, subscribed with his 
hand, and bearing date, the day and year last aforesaid,. 
whereby the said Nahum H. Wood, trustee as aforesaid, hath 
promised to pay the said Hugh O. K. Nisbet, by one of said 
notes, one thousand dollars, on or before the 1st day of Jan- 
uary, 1854; by another of said notes, one thousand dollars, 
on or before the 1st day of January, 1855; and by the other 
of said notes, one thousand dollars, on or before the Ist day 
of January, 1856, with interest, annual, from date for value 
received.” It then, “to secure the payment of said promis- 
sory notes,” conveys to the said Hugh O. K. Nisbet, lots of 
land, Nos. 119 and 120, in the 6th district of Early County, 
conditioned, ‘“‘ That if the said Nahum H. Wood, as trustee 
as aforesaid, his heirs, executors and administrators, shall 
and do well and truly pay, or cause to be paid, unto the said 
Hugh O. K. Nisbet, his heirs and assigns, the aforemen- 
tioned sum of three thousand dollars, on the days and times 
mentioned and appointed for the payment thereof in the said 
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promissory notes mentioned, with lawful interest for the same, 

according to the tenor of said notes, then and from thence- 

forth, as well this present indenture, and the right to the pro-. 

perty thereby conveyed, as the promissory notes shall cease,. 

determine and be void to all intents and purposes. 

(Signed,) NAHUM H. WOOD, [t. s.] 
Trustee, as aforesaid.” 


Upon petition, filed at April Term, 1855, a rule nis¢ was 
granted, reciting, that whereas “It appeared to the Court by 
said petition, that on the. 1st day of January, 1852, Nahum 
H. Wood, trustee for his wife, Mary L. Wood, made.and de- 
livered to said Hugh O. K. Nisbet, two certain promissory 
notes, of one thousand dollars each, bearing date the day and 
year aforesaid, whereby the said Nahum H. Wood, trustee 
as aforesaid, promised, on or before the 1st day of January, 
1854, to pay said Hugh O. K. Nisbet, or order, one thous- 
and dollars, with interest, annual, for value received; and on 
or before the 1st day of January, 1855, to pay the said Nis- 
bet, or order, one thousand dollars, with interest from date, 
annual, for value received—the same being in part for cer- 
tain lots of land hereinafter described ;’’ and then going on 
to recite that the said Wood, as trustee aforesaid, the better 
to secure said notes with another, executed his deed of mort- 
gage, conveying to said Nisbet lots 119 and 120, in the 6th 
district of Early County, conditioned, as appears in said mort- 
gage already set forth. The said rule nisi then orders {*that 
said Nahum H. Wood, trustee of said Mary L. Wood, do pay 
into Court, by the 1st day of the next term thereof, the prin- 
cipal, interest and costs due on said two promissory notes, or 
show cause to the contrary, if any he has; and that on fail- 
ure of said Nahum H. so to do, the equity of redemption in 
and to said mortgaged premises, be forever barred and fore- 
closed against the said Nahum H. Wood and the said Mary 
L. Wood, the said cestuz que trust. And further, that a copy 
of this rule be served on the said Nahum H. Wood, or his At- 
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torney, at laast three months previous to the next term of this 
Court.” 

The,two notes, to pay which a foreclosure sought, are ag 
follows : 


“ On or before the first day of January, eighteen hundred 
and fifty-four, I promise to pay Hugh O. K. Nisbet, or order, 
one thousand dollars, with interest, annual, for value received. 
January Ast, 1855. (Signed,) 

NAHUM H. WOOD, 
Trustee for his wife.” 


“Qn or before the first day of January, one thousand eight 
hundred and fifty-five, I promise to pay Hugh O. K. Nisbet, 
or order, one thousand dollars, with interest, annual, for 
value received. January Ist, 1852. 

(Signed,) 
NAHUM H. WOOD, 
Trustee for his wife.” 


On June 12th, 1855, service of the rule nisi was acknowl-. 
edged by “W. C. Cook, Attorney in fact for N. H.. Wood.” 

At the hearing in the Court below, defendant’s Counsel -ob- 
jected to the granting of a rule absolute, on the following 
grounds : 

1st. Because the said mortgage was given to secure the 
payment of three promissory notes; that the contract of 
mortgage was an entirety, and that the movant: could not,. 
upon the falling due of one or more of the notes, foreclose 
upon the same, the entire property, but must await the fall- 
ing due of the whole amount, the same being payable in an- 
nual instalments; that for this purpose alone, he could not 
abandon the contract, the same being, by deed, under seal; 
that he could and must proceed under another remedy, and 
hold the lien under the mortgage in abeyance, until the whole 
amount became due. 

2d. Because the mortgage was made by a trustee binding 
trust property, within the knowledge of the plaintiff; and 
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that. he must, by his pleadings, put himself before the Court 
under some rule showing his right thus to debar and foreclose 
the rights of the cestuz que trust. 

8d. That the cestut que trust, Mary L. Wood, is a neces- 
sary party, because she, alone, is the party in interest, .and 
that she was not made a party, or any service perfected upon 
her. ‘ 

4th. That there was no service of the rule nds? within the 
meaning of the Statute, and that if there was any service, the 
same was insufficient. 

5th. Because the said rule absolute should only be granted 
against Nahum H. Wood, and not against him as trustee for 
Mary L. Wood, because the notes upon which the mortgage 
was predicated, were only signed by him “ as trustee for his 
wife,’ which was merely descriptio persone, and not sufficient 
to bind the trust estate, if it could be reached at all in this 
proceeding, which they deny. 

6th. That the property mortgaged, is the property of Mary 
L. Wood, and not the said Nahum H. within the knowledge 
of the said Hugh O. K. Nisbet, at the time the mortgage 
was made; and therefore, not subject to alienation or mort- 
gage by the said Nathan H. Wood. 

These objections were all submitted in writing, and’ were 
all over-ruled by the Court—defendant excepting to the de- 
cision. 

7th. Defendant then moved to strike out so much of said 
rule as recited that the said notes, to secure which the mort- 
gage was given, were for certain lots of land, there being no 
evidence of that fact in the record, nor any proof thereof ; 
which motion the Court refused. 

8th. Defendant then moved to strike out of said rule the 
words “‘trustee for Mary L. Wood,” because, by a proceeds 
ing in rem, the right of the cestué que trust could not be ad- 
judicated, and because she was not made a party; neither was 
any service perfected on her, or any one representing her; 
which motion was also refused. | 

9th. Defendant moved to strike out of the rule nsz, the 
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words “on or before the Ist day of January, 1855,” because 
they had been inserted after the rule was granted and signed 
by the Court. Which motion being over-ruled, defendant 
moved to continue, on the ground of a material amendment, 
but the Court refused to allow a continuance. 

10th. Defendant moved to strike out the name of Mary L, 
Wood, because the notes upon which the mortgage was pred- 
icated, were signed ‘“‘ Nahum H. Wood, trustee for his wife,” 
and not for Mary L. Wood. This motion was over-ruled 
also. 

All of defendant’s objections having been over-ruled, the 
Court granted a rule absolute foreclosing said mortgage, and 
defendant excepted and says, the Court erred in over-ruling 
the objections and motions submitted by him. 


Hoop & Rosinson, for plaintiff in error. 


By the Court.—Lumrk1y, J. delivering the opinion. 


[1.] This is a proceeding at Law, under our mortgage 
foreclosure Act. Wood bought land of Nisbet, gave his 
notes, signed as trustee for his wife, and a mortgage on the 
land to secure the purchase money, signed in the same way. 
Wood, therefore, as trustee, is the mortgagor; and under the 
Statute, he is the party to be served. 

Were the case in Equity, the rule might be different. In 
Equity, the cestui gue trust should be made a party where 
the litigation is on account of any matter which concerns the 
execution of the trust. 
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No. 15.—Rosert Tay or, plaintiff in error, vs. ALLEN GAY, 
defendant. Gay vs. TAYLOR. 


[1.] The effect of a certiorari, is to stop the case at the stage the case is at 
when the certiorari is served on the Magistrate—not to move the case back- 


wards. 
[2.] The writ of certiorari lies to Justices of the Peace that sat as a Court to 
try acase of forcible entry and detainer. 


[3.] That the affidavit in support of a petition for a certiorari is insufficient, 
is no ground for dismissing the certiorari on a motion made after the certio- 
rart has been answered, if the answer supports the petition. 


[4.] There being no such thing as “ condemnation money,” in a forcible en- 
try and detainer case, founded on the 15th section of the 9th division of 
the Penal Code, the certificate of the Justices as to the payment of the 
costs need not say anything about the giving of a bond for “ eventual con- 
demnation money.” 

[5.] The Act of 1850, “ to amend the several laws of this State in relation to 
writs of certiorari,” applies only to the Justice’s Courts of the several dis- 
tricts in the State. 


Certiorari, in Early Superior Court. Decided by Judge 
Kippoo, March Term, 1856. 


Allen Gay, senior, instituted proceedings before the Jus- 
tices of the Peace of the 854th district, G. M. of Early Co. 
against Robert Taylor, to recover possession of lot of land 
No. 47, in the 6th dist. of said county, charging the said Taylor 
with a forcible entry on said lot. On the 1st day of Sep- 
tember, 1855, a.Jury having been summoned and impan- 
neled, the case came on to be tried before said Justices, 
when a motion was made by Counsel fer Taylor, to dismiss 
the proceedings on several grounds; all of which were over- 
ruled by said Justices. The parties then introduced evidence 
before the Jury, who retired and found a verdict in favor of 
Gay. Taylor then sued out a petition for certiorari, ad- 
dressed “to the Honorable Davip Kippo0, Judge of the Pa- 
taula Circuit,” praying that said Justices might be required 
to send up the proceedings in said case for review and cor- 
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rection. To this petition for certiorari was appended the 
following affidavit : 


“ Groreta, Earty County: 

Before me, William J. Cheshire, a Justice of the Peace in 
and for said county, personally came Robert Taylor, who 
being duly sworn deposeth and saith that the facts set forth 
and contained in the foregoing petition, are true, as he is in- 
formed, he not having been present at the trial or either of 
them. (Signed) ROBERT TAYLOR. 

Sworn to and subscribed before me this 27th Feb. 1856. 

(Signed) Wiz11aM J. CueEsuire, J. P.” | 


The following certificate was also appended to said peti- 
tion : 


“Groraia, Earty County: 


I, George W. Cleland, one of the Justices of the 854th 
district, G. M. certify that in the case of forcible entry 
brought by Allen Gay vs. Robert Taylor, in which judgment 
was rendered for plaintiff, that defendant has paid all costs 
and given bond and security for future costs. Given under 
my hand and official signature, this Sept. 4th, 1855. 

(Signed) G. W. CLEAVELAND, J. P.” 


On the 27th of February, 1856, said petition for certiorari, 
together with said affidavit and certificate, was presented to 
Judge Kipp00, who issued a writ of certiorari directed to 
said Justices, the commandatory part of which is as follows: 


“We therefore command you, under the penalty of diso- 
bedience to our writ, that you certify and send up to the 
Superior Court to be holden in and for the County of Early, 
on the third monday in March next, all the facts in said 
cause, with all the proceedings touching the same; and‘ in 
‘the meantime, let all proceedings be suspended, and have 
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you then and there this writ. Given under my: hand and 
seal this 27th day of February, 1856. 
(Signed) DAVID KIDDOO, Judge 8. C. P. C.” 


On the 29th day of February, 1856, Allen Gay, Jr. one 
of said Justices, signed a written acknowledgment of service 
of said petition and writ, and on the Ist of March, 1856, G. 
W. Cleaveland, the other of said Justices, did likewise. 

At the March Term, 1856, of Early Superior Court, the 
answers of said Justices to said certiorari having been filed 
in Court, the case was called up for trial, when Counsel for 
Allen Gay, sen. moved to dismiss said certiorari on the fol- 
lowing grounds: ; 

Ist. Because a‘certiorari does not lie in this case, the pro- 
ceeding in the Court below heing for forcible entry—the 
same being a summary proceeding. 

2d. Because, under the Act approved February 21st, 1850, 
the same should have been directed to the Superior Court of 
said county, and not “to the Honorable Davip Kuippoo, 
Judge of the Pataula Circuit.” 

3d. Because the affidavit upon which it was granted, was 
insufficient. 3 

4th. Because the certificate of George W. Cleaveland, of 
cost paid and bond given, was insufficient. 

5th. Because there was no writ or process of the Clerk of 
the Superior Court directed to the Justices of the Peace, di- 
recting them to certify and send up the proceedings in the 
case to the next Superior Court. 

6th. Because there was no service of the same by the party 
applying for the same, by the Sheriff, his Deputy or any 
Constable, fifteen days before the term of the Court to which 
the return was made. 

Tth. Because said certiorari was improvidently granted. 

The Court over-ruled the motion to dismiss said certiorars, 

“and Counsel for Gay excepted and now assigns the same’ as 
error. 
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Hoop & Roxinson, for plaintiff in error. 


Dovatass & Dovenass; R. H. Cuank, representing R. F. 
Lyon, for defendant. 


Motion, in Early Superior Court. Decided by Judge Kip- 
poo, March Term, 1856. 


Robert Taylor being in possession of lot of land No. 47, in 
the 6th district of Early County, Allen Gay instituted pro- 
ceedings against him on a charge of forcible entry on said lot. 
A trial was had thereon, and resulted in a verdict in favor of 
Gay. Whereupon, Taylor applied for and obtained a writ 
of certiorari from the Judge of the Superior Court, directing 
the Justices who presided in said trial, to send up the proceed- 
ings for review and correction. In the interval, however, 
between the trial and the granting the petition for certiorari, 
Gay had sued out a writ of possession founded on the judg- 
ment obtained on the trial of the charge of forcible entry; 
and the Sheriff, by the authority thereof, had ousted Taylor 
and put Gay into possession of a portion of said lot, upon 
which Gay had built a small cabin and placed his son in the 
occupancy of the same. At March Term, 1856, of Early 
Superior Court, Counsel for Taylor brought these facts to 
the notice of the Court, as well as the further fact that said 
certiorari was still pending and undetermined; and moved 
the Court that the possession of said lot be restored to said 
Taylor until a hearing could be had on the merits of the cer- 
tiorari, and the judgment of the Court pronounced thereon. 
The Court over-ruled the motion, and Counsel for Robert 
Taylor excepted, and now assigns the same as error. 


W. C. Perkins; Dovetass & Dovetass, for plaintiff in 
error. 


Hoop & Rosinson, for defendant. 









Ritiaesieuu tee 


\MACUN, JUNE.TERM, 1856. 
Taylor vs. Gay. 








By the Court.—BgEynine, J. delivering the opinion. 


These two cases were considered together. 

[1.] In the first, that of Taylor vs. Gay, the only question 
is, whether Taylor’s motion for restoration of possession; was 
properly over-ruled ? 

And we think it was. Every thing done after a certiorari 
has been delivered to the Magistrate to whom it is directed, 
is yoid. - Things done before remain as they are. (Com. Dig. 
“ Qertiorari,” (E) ; Mayor of Macon vs. Shaw, 14 Ga. Rep. 
162.) , 

Taylor had been dispossessed before the certiorari was de- 
liyered to the Justices. 

So, we affirm the decision in this case. 

In the other case, that of Gay vs. Taylor, Gay moved to 
dismiss the certiorari on several grounds; and the question 
is, as to the sufficiency of these grounds to sustain the motion. 

The first ground was, that a certiorari does not lie to Jus- 
tices of the Peace, sitting as a Court, in a forcible entry and 
detainer case, founded on the 15th section of the 9th division 
of the. Penal Code. 

That section gives jurisdiction in such cases, “to any one 
or more Justices of the Peace.” 

The Constitution says, that the Superior Courts “ shall 


have power to correct errors in inferior judicatories, by writ. 


of certiorari.” (Cobb's Dig. 1121.) . 

This is a direct grant of power to the Superior Courts to 
issue the writ of certiorari to Justices of the Peace sitting as 
a Court in forcible entry and detainer, for Justices. thus sit- 
ting make an inferior judicatory. 

It is assumed, however, that the power of. certiorari over 
such a Court, would be a power that could not be executed ; 
and it is thence concluded, that the power does not exist. 

But why is it that power of certiorari over such a Court 
cannot be executed? Because, it is answered, such a Court 
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is dissolved forever as soon as it makes its judgment and ade. 
journs. Butcan this be so? If it is so, of what value is the 
judgment? What is a judgment worth, if there is no Court 
to superintend its execution ? 

There must be left a Court to see that. the judgment be 
executed. And if there must be a Court, then that Court 
must be one consisting of the Justices that rendered the 
judgment, if they remain Justices; or of their successors, if 
they do not; or, it must be a Court consisting of “ gy one 
or more Justices of the Peace.” 

And this Court, be it composed as it may, that is the Court 
to see to the execution of the judgment, is the Court to whose 
members the certiorari is to be directed and delivered. What 
judgment is it that ought to be executed? a right judgment. 
A certiorari is but a part of the means by which a right 
judgment is secured. 

In the present case, the Justices that gave the judgment, 
were the Justices to whom the certiorari was directed and 
delivered. 

[2.] We think that the writ of certiorar? lies in such a case 
as this. In Marchman vs. Todd, a similar case, we held that 
it lay. (14 Ga.) 

-[3.] Another of the grounds of the motion to dismiss the 
certiorari was, that the affidavit on which the certiorari? was 
granted, was insufficient. But when the motion was made, 
the answer was in, and that showed the statements in the pe- 
tition to be true.* Of what consequence was it, therefore, at 
that time, whether the affidavit was sufficient or not. 

[4.] Another ground was, that the certificate, as to the 
payment of the cost, was not sufficient. We think it was. 
There can be no such thing as “condemnation money,” in a 
case of this kind. 

[5.] The other grounds of the motion are all founded upon 
the Act of 1850, ‘“‘to amend the several laws of this State in 
relation to writs of certiorari.’ But it is manifest, from a 
reading of that Act, that it applies only to the “ Justice’s 
Courts” of the several districts in the State.“ It, therefore, 
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does not apply to such a Justice’s Court as that to which 
this writ was directed. (Cobb’s Dig. 529.) 

We therefore think the Court was right in over-ruling the. 
motion. 









No. 16.—Witu1aM B. Bennett, plaintiff in error, vs. SAMUEL 
L. TERRILL, defendant. 






{1.] There must be fraud on the part of a person recommending another as 
solvent and worthy of credit, as well as damage to the person acting on 
such recommendation, to entitle the latter to an action against the former. 









Decided by Judge K1p- 






Case, in Stewart Superior Court. 
poo, April Term, 1856. 
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This was an action instituted by William B. Bennett against 
Samuel L. Terrill, alleging that said Terrill had, by false 
and fraudulent representations of the solvency of one James “ 
Q. Wilkerson, induced said Bennett to hire two negroes to . 
said Wilkerson for the year 1852, and to take the note of 
said Wilkerson, payable on the 25th of December of that 
year for the hire—the said Bennett being unacquainted with 
.said Wilkerson and relying on the representations of said 
Terrill. 

At the April Term, 1856, of Stewart Superior Court, the 
case came on to be tried on the appeal, when both parties 
having announced ready, plaintiff introduced in evidence the 
note (it being for $160) given by Wilkerson for the hire of 
said negroes. Plaintiff also introduced the answer of said 
Wilkerson to certain interrogatories propounded to him, who 
stated that he did hire two negroes from plaintiff, and gave 
-his note for $160, and that defendant recommended him to 
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plaintiff, stating to plaintiff that he (Wilkerson) was “ perfect- 
ly good.’”” He also stated that he and plaintiff were stran- 
gers to each other, and that plaintiff had refused to hire him 
the negroes before defendant recommended him as good. He 
further stated that he, at that time, was insolvent, and that 
defendant advised him to hire said negroes from plaintiff, but 
gave no reason for so advising him. 

The answers of defendant to certain interrogatories were 
also read by plaintiff and are substantially as follows: He 
says that plaintiff, did make some inquiry of him as to the 
solvency of defendant, but he does not recollect the date;. that 
plaintiff approached him on the subject by saying that he and 
Wilkerson had been in conversation in regard to the hire of 
negroes and asked him in reference to Wilkerson’s solvency. 
What he said he gave in the confidence of friendship, merely 
as his opinion—not dreaming that plaintiff would ever seek 
to hold him liable for the opinion he gave. He stated to 
plaintiff that he had hired Wilkerson negroes the year before, 
and Wilkerson had paid the hire ; and thinks he gave it as his 
opinion that Wilkerson, although a poor man, was good for 
his contracts, and that he would not be afraid to trust him. 
He states that Wilkerson was indebted to him at the time he 
had said conversation with plaintiff, but not to such an extent 
‘'as-to affect his solvency. Some time after the time referred 
to, Wilkerson executed a bill of sale to him to his property 
and growing crop, in payment of what Wilkerson was owing 
him. In taking said bill of sale, he did nothing more than 
he would have done towards the best man in'the county ; he 
never intended to injure plaintiff one cent in the transaction ; 
he gave plaintiff an honest opinion as to Wilkerson’s sol- 
vency ; there was no collusion between him and Wilkerson, 
rior was it his dcsign in what he stated to benefit Wilkerson 
or damage plaintiff. Plaintiff then closed. 

Defendant introduced some 8 or 10 witnesses, all of whom 
testified that they were acquainted with the character of 
James QO. Wilkerson for truth and veracity, in the neighbor- 
hood in which he resided in the latter part of 1852, and that 
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they would not believe him on his oath in a Court of Justice. — 
They also testified that defendant bore a good character for: 
honesty, though he was close and economical. Several of: 
the witnesses stated that Wilkerson was indebted to them ‘im 
1852 and had little, if any property, and was not considered 
solvent. 

Plaintiff introduced in rebuttal several witnesses, who testi- 
fied that they were acquainted with the character of James 
QO. Wilkerson for truth and veracity, and that they would be-’ 
lieve him on his oath in a Court of Justice. 

The evidence on both sides being closed, the Court, among’ 
other things, charged the Jury, “ that if the defendant assert- 
ed that Wilkerson was good and solvent, assuming to know 
that he was solvent, even if he did not know of his solvency ; 
yet if he was insolvent at the time, and defendant was bene- 
fited by the declaration, and plaintiff, relying upon the asser- 
tion of defendant, was injured by it, the defendant, on princi- 
ples of equity, ought to respond for the damages sustained by 
the plaintiff.” “Defendant’s Counsel asked the Court if he 
meant to say that defendant was liable “‘ whether he made the 
assertion fraudulently or not?” The Court said “yes.” 
This response was made to Counsel by the Court as the Jury 
were retiring to their room to consider of the case. 

The Jury found a verdict for plaintiff, and defendant's 
‘Counsel moved for a new trial, on the grounds, that the Court 
erred in giving the charge above recited, and that the verdict 
was contrary to law and the evidence. The Court passed an 
order setting aside said verdict: and awarding a new trial. 
To which Counsel for plaintiff excepted and assigns the same 
-a8 error. 





Tucker & BEALL, for plaintiff in error. 
No appearance for defendant in error. 
By the Court.—McDonatp, J. delivering the opinion. 


{1.] The declaration states that the defendant well knew 
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that the said James O. Wilkerson was, at the time he spoke 
to the plaintiff of him, in bad and insolvent circumstances, 
and not fit to be trusted. We find no fault with the charge 
of the Court. It was for the Jury to deliberate on the facts 
and determine from them whether the defendant had assert- 
ed that Wilkerson was good and solvent, assuming to know 
his circumstances: whether he was insolvent at the time, 
whether the defendant was benefited by the assertion, and 
the plaintiff relying on it was injured by it. After the charge 
was given, the Counsel for the defendant inquired of the 
Court, as the Jury were retiring to consider the cause, (to 
state the question as it is understood by this Court,) “ if the 
defendant was liable, whether he made the assertion fraudu- 
lently or not’’—and the Court gave an affirmative reply. The 
Court erred in the answer he gave to the question, and as:it 
was calculated to mislead the Jury, we think the Court did 
right to correct his error by awarding a new trial to the de- 
fendant. There must have been proof of fraud and damage 
to entitle the plaintiff to recover. 

Falsehood, or in the plainer language of some of the au- 
thorities, a lie, without damage, will not entitle the plaintiff 
to recover; Lut if there be damage with a lie, there is deceit, 
and injury to the party injured by the deceit is entitled to 
redress. Justice Buller defines a bare, naked lie to be, “the 
saying a thing which is false, knowing or not knowing it to 
be so, and without any design to injure, cheat or deceive an- 
other person.”’ Such a falsehood is harmless to all but ‘him 
who utters it, and no action lies upon it. If a falsehood be 
told with the intention to deceive and injure another, and that 
other does not act on it, and therefore receives no damage 
from it, no action lies, although the person intended to be de- 
ceived does the act to his damage. But if a falsehood be iold 
to induce a person to act upon it, the person telling it, know- 
ing or not knowing it to be false, and that other acts upon it 
and is damaged thereby, he is entitled to his action upon it. 
But it must be borne in mind that there is a difference be- 
tween a declaration founded on an error of judgment and a 
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falsehood. A man may err in judgment upon known facts, 
and, therefore, draw an erroneous conclusion, but he who 
speaks without a knowledge of facts upon which his judgment 
is to act, and he makes a positive declaration is as much guil- 
ty of an actionable falsehood, if his statement be false, and 
another is endamaged thereby, as if he had known the state- 
ment to be false at the time he made it. 
Let the judgment be affirmed. 





No. 17.—Wiu1am H. Brooks, plaintiff in error, vs. WIL- 
LIAM C. Cook, defendant. 


[1.] In the absence ofa special contract to the contrary, the hirer of a slave 
is bound to furnish all necessary attendance and nursing to the sltve, when 
sick. 

[2.] In an action to recover the hire of a slave, the defendant cannot set off 
a physician’s account for attending the slave when sick, though the owner 
may be liable therefor, unless he has paid it. 

[3.] If the owner of'a slave insures his life, the hirer of the slave is not enti- 
tled, on his death, to any part of the insurance money, if there was no con- 
Aract to that effect. 


[4.] The owner, and not the hirer ofa slave, is liable for the coffin and 
burial expenses. 


Complaint, in Randolph Superior Court. Decided by 
Judge Kippoo, May Term, i856. 


- This was an action brought by William C. Cook, against 
William H. Brooks, for the recovery of $170, claimed to be 
due on a promissory note. To which action the defendant 
filed several pleas, to-wit: Ist. The general issue. 2d. A 
plea of set-off, exhibiting an account in favor of defendant 
against plaintiff, for $32 50, consisting of two items:. one of 
$24 50, for attending and nursing George, a slave, the pro- 
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perty of plaintiff, eighteen days; the other, of $8, for fur- 
nishing coffin and burial expenses for said slave; and 3d. 
Another plea of set-off, as follows: ‘“‘ For that the note sued 
on was given for the hire of a negro slave,.George; that at 
the time of hiring, plaintiff informed defendant the life of said 
slave was insured for the sum of $11.50, two-thirds of which 
he was entitled to recover, if the slave died; that said slave 
was attacked by disease about the first of August, and died 
about the first of September, 1852. During his, said negro’s, 
illness, defendant called in Dr. I. B. Smith as a physician, 
who constantly attended upon him till the time of said slave’s 
death; that the bill of said Dr. Smith, was one hundred and 
seven dollars. ‘The defendant used his best efforts to notify 
said plaintiff of the illness of said slave, as soon as he was 
taken sick ; that plaintiff did not receive said notice, in con- 
sequence of his absence from home; that said slaye died, and 
plaintiff recovered of the said insurance company the sum of 
seven hundred and sixty-six dollars; and defendant submits 
to the Court, that he is entitled to set-off the sum of fifty dol- 
lars, that being two-thirds of the time lost by reason of the 
death of said negro; and also, to set-off the sum of one hun- 
dred and seven dollars, that being the amount of the physi- 
cian’s bill.” 

Counsel for plaintiff in the Court below, moved to strike 
out the said pleas of set-off; the Court sustained the motion, 
and defendant’s Counsel excepted and assigns the same for 
error. 


Tucker & BEALL, for plaintiff in error. 


Dovatass & Dova.ass, for defendant. 


By the Court.—McDonatp, J. delivering the opinion. 


We sustain the decision of the Court below in striking out 
the defendant’s pleas of set-off, with the exception of two 
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items in one of them, one of which is for the coffin, and the 
other for the burial expenses of the slave. 

[1.] It has been held, in effect, by this Court, in the case 
of Latimer vs. Alexander, (14 Ga. Rep. 259, that if there be 
no special contract to the contrary, the hirer is bound to far: 
nish all necessary attendance and nursing to his sick hired 
slave. If this duty be implied in the contract of hiring, in 
the absence of any contrary express stipulation, the defend- 
ant can have no action against the plaintiff for this rakes. 
fiiid a set-off is in the nature of a cross action. 

[2.] It is not necessary to decide here; indeed, we cannot 
do it without going out of the record, whether the owner 
ihight not be liable to the physician for the amount of his bill 
for medical services’to George. The question is, was it the 
subject of set-off, by this defendant, to the plaintiff’s action ? 
If the defendant had sued plaintiff for the recovery of this 
bill or the amount of it, he must have alleged and proved that 
he had paid-it and paid it at the request of the plaintiff. The 
plea of set-off does not show that the defendant has paid the 
physician’s bill, and we are not called on to decide whether 
it is or not such a case, as the physician has an option to pro- 
ceed azainst the owner or the hirer. 

[3.] 1t appears by the plea, that at the time of the hiring, 
the plaintiff stated to the defendant that he had insured the 
life of the slave at $1150, two-thirds of which would be re- 
covered if the negro died. There must have been a motive 
for making this declaration, but it does not appear in the 
plea—none is assigned there. But the defendant insists in his 
plea, that inasmuch as the plaintiff made the assertion and 
the negro died during the year, and the sum of $766, two- 
thirds of:the amount of .the insurance, was paid. to him, that 
he should be allowed as a set-off, a sum bearing the same pro- 
portion for the time lost, to the hire of the entire year.; that 
the amount received from the insurance company did to the 
value of the negro set forth in the policy. The-plea discloses 
no agreement that would sustain his right to the set-off: The 
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assertion does not entitle him to a part of the insurance- 
money, and it is that which he seeks to recover in his plea. 
[4.] Death put an end to the hirer’s special ownership of 
the negro. The hirer discharged all the duties which a hu- 
mane policy imposed on him, when he nursed him and called 
a physician to attend him in his sickness. The.coffin and 
burial expenses were a proper charge against the owner, and 
ought to have been allowed as a set-off. We reverse the- 
judgment of the Court on that ground, and order a new trial, 
unless the defendant in error remit, on his judgment, the sum 
of eight dollars, that being the amount pleaded as a set-off 
for the coffin and burial expenses, with interest thereon, from 
the death of the negro; and that the defendant in error, in 
any event, pay the costs of prosecuting the case in this Court.. 





No. 18.—Sotomon Brinpcss, Tuomas B. LAMAR AND ABNER 
McGeEHEE, executors of Jefferson Lamar, dec’d, plaintiffs 
in error, vs. JAMES NICHOLSON, administrator of Jesse P. 
Harrell, dec’d, defendant. 


[1.] A security paying off part only of a judgment debt, is not entitled, at 
Law, to control it against his principal. 

[2.] Where nominal parties in a case neglect or refuse to answer interroga- 
tories under the Statute, the case should not, on that account, be dismiss- 
ed, to the prejudice of the real persons in interest. 


[3.] A judgment, however erroneous, cannot be collaterally attacked; it is 
good until vacated. 


Claim, &c. in Stewart Superior Court. Decided by Judge 
Kippoo, April Term, 1856. 


An execution in favor of Thomas B. Lamar and Abner Mc- 
Gehee, executors of Jefferson J. Lamar, deceased, vs, Ed- 
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mond ©. Beard, administrator of Blount Troutman, deceased, 
was levied on certain negroes, as the property of the defend- 
ant, and a claim was interposed by Solomon Bridges to the 
negroes. 

At April Term, 1856, of Stewart Superior Court, the case 
came on for trial, when Counsel for claimant moved to dis- 
miss the levy, on the ground that claimant had, at the April 
Term, 1852,.of said Court, filed written interrogatories under 
the Statute directed to the plaintiffs, and served them on the 
plaintiffs’ Counsel, and which the Court had, at that term, 
ordered plaintiffs to answer, but which plaintiffs had failed or 
refused todo. In support of the motion, claimant’s Counsel ~ 
produced an agreement, signed by plaintiff’s Counsel, waiv- 
ing all objections to the irregularity of said order. 

Pending this motion, a bill in Chancery was presented to 
the Court, by James Nicholson, administrator of Jesse P. 
Harrell, deceased, which charges, that at the August Term, 
1839, of said Court, Jefferson J. Lamar recovered judgment 
on a note against Blount Troutman, as principal, and John 
Harrell, as security on said note, for $1740, with interest 
and cost; that an appeal was entered by defendants, during: 
the pendency of which, Jefferson J. Lamar died, and Thomas 
B. Lamar and Abner McGehee, his executors, were made 
parties plaintiffs; that at November Term, 1842, Blount 
Troutman having died, the case was ordered to proceed against 
the said John Harrall and Jesse P. Harrell, who had become 
security on the appeal; that plaintiffs recovered judgment” 
at said term, against the said John Harrell and the said Jesse 
P. Harrell, for the amount of their debt, with interest and 
costs, and the further sum of eighty-seven dollars for a friv- 
olous appeal ; that execution issued in December, 1842, and 
certain property of John Harrall was sold to satisfy the same, 
bringing $2280 ; that there were several credits on said fi. fa. 
of money paid by said John Harrell and the said Jesse Har, 
rell, which, with the sum raised by said sale, are sufficient to 
pay off the same, as complainant believes; that in February, 
1847, Jesse P. Harrell filed an affidavit of illegality to said 
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fi. fa. alleging that it was proceeding illegally against. his pro- 
perty, the same’having been fully paid off; and that said. ille- 
gality is still pending ; that John Harrell having died, Jesse 
P. Harrell became his administrator ; and subsequently, Jesse 
P. Harrell having died, complainant administered on_ his 
estate, and that the estate of said John Harrell has now no, 
legal representative; that at the April Term, 1848, of said. 
Court, plaintiffs having made Edmond C. Beard, administra- 
tor of Blount Troutman, deceased, a party defendant to said 
original suit, obtained judgment against him for the amount 
of said note, with interest and costs; upon whicha fi. fa. 
issued in May, 1848, and was, in May, 1849, levied on cer- 
tain negroes, as the property of said Blount Troutman, 
deceased, and were claimed by Solomon Bridges; that said 
claim is now pending in said Court; that the collection of 
said last named fi. fa. has been heretofore prosecuted, as 
complainant is informed and believes, at the instance 
and expense of said John Harrell, security on said note, and 
the said Jesse P. Harrell, security on the appeal, who have, 
as complainant alleges, paid off said debt; that the said Solo- 
mon Bridges, claimant, having in 1852 or 3, filed. written 
interrogatories to take the.testimony of Thomas R. Lamar 
and Abner McGehee, the nominal plaintiffs in said last named 
ji. fa. which they have failed to answer, has never applied 
for an attachment to compel them to answer, but now seeks 
to dismiss the levy on account of such failure to answer. The 
bill further charges, that the negroes levied on have been re- 
moved by said claimant from Stewart County, and if said 
levy is dismissed, said negroes could not be again levied on ; 
and thereby, great injury would result to the estates of said 
securities, John and Jesse P. Harrell, who are now the only 
parties interested in the collection of said fi. fa. 


“The bill prays that said claim case be enjoined until the 
final determination of the illegality before mentioned; that 
said Thomas B. Lamar and said McGehee be made to answer 
said interrogatories; and that said fi. fa. so levied on said 
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negroes be transferred to complainant and the admsiinionatgp 
of John Harrell when appointed. 

The Court, after hearing said bill read, refused to, dismiss, 
said levy, as moved by claimant’s Counsel, but on. the:cons.. 
trary, sanctioned said bill and enjoined said claim case. To 
all of which, Counsel for claimant excepted, and carried the 
ease, by bill of exception, to the Supreme. Court, assigning 

the said rulings of the Court as error. 

When the case was called in the Supreme Court, Counsel; 
for defendant in error moved to dismiss it on the ground that 
he had not been served with the bill of exceptions, the entry 
of service on which is as follows: ‘“ We acknowledge due and’ 
legal service of the within bill of exceptions and ‘waive copys 
May 7th, 1856. — (Signed,) D. B. HARRELL, 


Attorney for J. P. Harrell.” 


It was alleged by Counsel for defendant in error, that the 
said D. B. Harrell’s name did not appear of record as Coun- 


sel for complainant in the bill in the Court below, and that 
he signed the acknowledgment of service as “ Attorney for 
J. P. Harrell.” 

Pending said motion, Counsel for plaintiff in error moved 
to amend his bill of exceptions, so as to make the said Thomas 
B. Lamar and Abner McGehee, executors of said Jefferson 
J. Lamar, deceased, parties plaintiffs in error. 


JAMES JOHNSON, for plaintiffs in error. 


McDovea.p and J. A. Tucker, for defendant in error, 
By the Court.—Lwumpxin, J. delivering the opinion. . 


[1.] Our judgment is, that the injunction in this case 
‘should be continued. 

If the Harrells paid a part of the debt only, they could 
not, at Law, get the control even for that. 

[2.] We are clear that the levy should not be dismissed, 
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because the executors of Lamar have neglected or refused to 
answer the bill: for.if the whole debt due their testator has 
been discharged by the Harrells, (and such is the allegation 
sin the bill,) the executors are but nominal parties. 
[8.] And however irregular or erroneous the judgment 
: against Troutman or his representative may be, it cannot be 
attacked, collaterally, by the claimant, Bridges. 
It is a valid judgment until vacated or set aside, in a direct 
proceeding instituted for that purpose; and perhaps not 
‘then, at the instance of the administrator of Troutman, un- 
‘der the circumstances of this case. He had his day in Court. 
The scire facias was regularly sued out and served upon him; 
and then was the time to have made his defence, if he had 


any. 





No. 19.—Jonn H. CALpWELL, plaintiff in error, vs. Law- 
RENCE T. FERRILL, defendant. 


i{1-] All promises or acknowledgements made since the Act of 20th February, 
1854, and relied on to remove the bar of the Statute of Limitations, must 
be in writing. 


Assumpsit, in Randolph Superior Court. Decided by 
-Judge Kippo0o, May Term, 1856. 


This was an action of assumpsit, brought by Lawrence T. 
Ferrill against John H. Caldwell, on a note bearing date the 
A8th day of June, 1841. Defendant plead the Statute of Lim- 
itations. On the trial, plaintiff introduced one Jesse B. 
Webb, who testified that he heard a conversation between 
plaintiff and defendant about the 1st of December, 1854, and 
defendant then verbally acknowledged that he owed the note 
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and agreed to pay it; and that the understanding between: 
the parties was, that plaintiff was to send the note to the wit- 
ness (Webb) and defendant was to pay itto him. He-further 
testified that several months thereafter, the note was sent to: 
him and he presented it to defendant, who then said he would ' 
pay the principal, but would not pay the interest. Plaintiff - 
then offered the note in evidence, to which defendant’s Coun-. 
sel objected, on the ground, that in order to remove the bar - 
of the statute, it was necessary for plaintiff to prove that the 
acknowledgement or promise of defendant, about which the 
witness had testified, was in writing. The Court over-ruled - 
the objection and permitted the note to go in evidence. To. 
which Counsel for defendant excepted. . 

The testimony being closed, defendant’s Counsel requested * 
the Court to charge the Jury, that they could not find dama- . 
ges for a frivolous appeal on a note barred by the statute, on 
its face, and where plaintiff had to resort to aliunde testimor - 
ny to support the after promise—which charge the Court re- . 
fused to give and defendant’s Counsel excepted. The Jury 
found a verdict for plaintiff with ten per cent. damages. De-- 
fendant’s Counsel now assigns the rulings of the Court abave . 
recited as error. 


Hoop & Rozinsoy, for plaintiff in error. 


Doveass & Dovetass, for defendant in error. 


By the Court.—McDonatp, J. delivering the opinion. 


The note was barred by the Statute of Limitations, at the - 
time the promise was made, which is relied on to prevent the 
operation of the statutory bar. The promise was made about 
the 1st of December, 1854. The Act of 1854, Feb. 20th, 
requires such promises to be in writing. That Statute ap- 
plies to such promises or acknowledgements only as afe made - 
subséquent to its enactment. 

By some accident, this Act was not published with the 
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Acts-of the session to which it belongs, and is to be found in 
the Pamphlet of the Laws of the Sessions 1855 and 1856. The 
judgment of the Court below is reversed, on the ground that 
the Court erred in deciding that the promise, which was ver- 
‘bal, was sufficient to take the case out of the Statute of Limi- 
tations. It is unnecessary to decide the other point made in 
the bill of exceptions. 





No. 20.—Ricuarp V. Carter, plaintiff in error, vs. JOSEPH 
McMicuakE1, defendant. 


[1.] A distributee against whom the administrator had recovered a judgment 
at Law for $3000 filed his bill to restrain the collection of the debt, and 
suggesting that the defendant had funds in his hands, coming to him, to the 
amount of about $5000; that he had held the estate for six or seven years, 
and that he believed him to be insolvent: Held, that the injunction should 
be retained until the hearing, and that the bill need not allege that the sure-. 
ties upon the administration bond were insolvent. 


In Equity, in Randolph Superior Court. Decided by 
Judge Kipp0o, at Chambers, May 6th, 1856. 


This was a bill filed by Joseph McMichael against Richard . 
V. Carter, adm’r, &c. of Richard Carter, deceased. The bill 
charges that Richard Carter died, leaving a large estate, con- 
sisting of lands, negroes, &c. amounting in value to Twenty- 
two Thousand Dollars, or about that sum; and also that. he 
left six heirs or distributees, of which complainant’s wife was 
one; that after the death of said Richard Carter, the said 
Richard V. Carter applied for and obtained letters of admin- 
istration on his estate, which he now has in his possession. 
The bill charges that some time after the death of the said 
Richard Carter, Mary C. Carter, one of the distributees of 
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said estate died, bequeathing by her last will, to. the wife of 
complainant, the sum of $800, it being a part of her distrib- 
utive share of stid estate, all of which is'still in the hands of 
the defendant in the bill. Complainant-claims: that: he-is en- 
titled to one-sixth .of said estate, as well as the said sum of 
$800 bequeathed to his wife as aforesaid; and that his whole 
interest in the estate in the hands of said defendant, amounts 
to the sum of about Five Thousand One Hundred Dollars. 
The bill charges, that at the October Term, 1855, of Ran- 
dolph Superior Court, defendant obtained a judgment against 
complainant in an action of trover, brought to recover certain 
negroes, for the sum of Three Thousand and Fifty-three Dol- 
lars and Five Cents, principal, interest and costs, and that a 
fi. fa. had been issued thereon and levied by the Sheriff on 
the land of complainant, and the same advertised to be sold on 
the 1st Tuesday in May, 1856. Complainant alleges that he 
held the negroes sued for in good faith, believing they were 
his own, and that he would have filed his bill to restrain said 
action of trover, and praying for an account and settlement 
with said defendant, had he not been advised that he could 
hold said negroes in law; and that since the rendition of said 
judgment, said defendant has sent him repeated messages 
that he would settle in full with him ; .and that he has been re- 
lying upon and expecting said defendant'to-come toa full 
and fair settlement in the premises, and after satisfying said 
fi. fa. to pay over to him the balance due him from said estate. 
All of which said defendant now refuses to do, but is pro- 
ceeding to enforce the collection of said fi. fa. against com- 
plainant by levy and sale of his property as aforesaid, which, 
if done at this time, he alleges will do him irreparable injury. 
Complainant further alleges, that he is unable to satisfy and 
pay off said fi. fa. without selling his property, unless said de- 
fendant will pay him the amount justly due him from said 
estate. 

The bill further charges, that defendant has had charge of 
said estate six or seven years and has never paid complainant 
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any portion of his distributive share thereof; that defendant: 
“owes some Fifteen Thousand Dollars or other large sum ; that 


he has but little’ property of his own; that he is largely in- 


debted to said estate for property sold, hire of negroes, &c.. 


and that from the number of judgments already obtained 
against defendant and the number of suits still pending 
against him, complainant believes him to be insolvent and un- 
able to pay his debts, and unable to respond to any judgment 
complainant might obtain for his distributive share of said 
estate. The’ bill also alleges that it is very doubtful whether 
the amount of said estate could be collected from defendant’s 
securities on his administration bond, and that if defendant is 
permitted to proceed with and collect said fi. fa. complainant 
will never be able to realize any portion of his distributive 
share of said estate. 

The bill prays that said fi. fa. be enjoined until a full and 
fair settlement shall be had between the parties, and that such 
other relief be granted as may be proper under the circum- 
Stances. 

On the 6th day of May, 1856, both parties being repre- 
sented by Counsel, the bill was presented to the Chancellor 
to be sanctioned, when defendant’s Counsel objected ‘to the 
granting the injunction prayed for, on the following grounds: 

Ist. Because the facts stated in the bill did not authorize 
the granting of an injunction, there being no equity in the 
same. 

2d. That the Counsel who sued out and obtained the Com- 
mon Law judgment, the collection of which was sought to be 
restrained, claimed to be due them for said. services, their 
fees, by special contract with said defendant; and that. said 
injunction, if granted at all, should not extend to the. amount 
of said fees, they having a lien upon said judgment for. the 
same, and having notified the said plaintiff that they relied on 
said lien. The Court over-ruled these objections and grant- 
ed the injunction as prayed for. To which decision Counsel 
for defendant excepts. 
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McDovugatp; Dovaniss & Dove.ass;. Perkins & N sia 


‘Hoop & Rosryson, for plaintiff in error. 


TuckER & BEALL, for defendant. 


By the Cowrt.—Lumrxin, J. delivering the opinion. 


[1.] In the opinion of this Court, the bill requires an an- 
swer. The administrator of an estate has recovered a judg- 
ment against one of the distributees for $3000. The distri- 
butee claims.that there is, in the hands of the administrator, 


‘coming to him, about $5000; that the administrator has had 


possession of the estate for six or seven years, and that he 
believes him to be insolvent, and gives the reason why he 
thinks so. 

This simple statement we think suficient, of itself, to show 
that the bill should not be dismissed upon demurrer. 

If the judgment against McMichael, the distributee, is 
needed either to pay debts or to make an equal division of 
-the estate, or for any other legitimate object, let it be made 
appear by the answer. So in the matter of the Attorney’s 
fees for recovering this judgment; if the lien exists, it can 
‘be set forth in the answer and it will be protected. 

It need not be alleged that the securities to the adminis- 
tration bond are insolvent. As against the administrator the 
equity is complete without this. Indeed, the securities them- 
selves might interpose to restrain the collection of this judg- 
ment, were they in peril of having to make good the share 
coming to McMichael. 

Each distributee is entitled, under the law, to sue sepa- 
rately. Is not this as convenient a way of forcing a settle- 
ment as any other? Why not, seeing it has been delayed so 


long? 
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No. 21.—James V. Suaas, plaintiff in error, vs. NEAL A. 
Sapp, defendant in fi. fa. WiLL1AM West and BEprorp 
-§. WoRRELL, executors of Philip F. Sapp, deceased, claim- 
ants, defendants. 


[1.] A legacy is not subject to be seized and sold for the debts of the leg- 
atee, until the executor has assented to it; or, at least, until all claims upon 
it of higher rank than the claim of the legatee, have ceased to exist. 


Motion, in Randolph Superior Court. Decision by Judge 
Krppoo, May Term, 1856. 


A fi. fa. in favor of James V. Suggs vs. Neal A. Sapp was 
levied, and a claim interposed by the executors of Philip F. 
Sapp, deceased. The cause went to trial upon this agreed 
state of facts, to-wit: That claimants were the executors of 
the last will and testament of Philip F. Sapp, deceased; that 
as such, the negroes levied on came into their possession, and 
were still in their possession and control; that said will was 
still unexecuted and no division made of the estate among the 
legatees; that said estate was still indebted in a large amount, 
to-wit: something over $3000; and that under the provisions 
of the will, the negroes levied on were to be hired out to raise 
money to pay said debts. There were four legatees under 
the will, to-wit: Alexander W. Sapp, Neal A. Sapp, (the 
defendant in fi. fa.) Mary F. Simpson, wife of John Simpson, 
and Eliza, wife of Tom Peter Simpson; Neal A. Sapp and 
the other three named legatees each being entitled, upon a 
division of said estate, to one-fourth of said negroes. The 
ji. fa. was levied on defendants’ cnterest, it being one-fourth 
in the negroes named in the levy. 

Counsel for claimants moved to dismiss the levy on the 
ground that the property Jevied on was not subject to seizure 
and sale under the said fi. fa. The Court sustained the mo- 
tion, and passed an order dismissing the levy. To which 
decision Counsel for plaintiff excepted, and assigns the same 
as error. 
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Dove.ass & Doverass, for plaintiff in error. 


B. S. WorRELL, represented by B. Hitt and S. Hatt, for 
defendants. 


By the Court.—Brnnine, J. delivering the opinion. 


Were the negroes levied on subject to the levy? This is 
the sole question. 

A legacy does not vest in the legatee until the executor 
has assented to it, or, at least, until the time has come when 
he ought to assent to it; and that time does not come until it 
is seen with reasonable certainty, that he will not need the 
legacy to enable him to pay claims of a higher rank than the 
claim of a legatee. This is a general principal of law. 

And until property has vested in a person, itis not subject 
to be seized and sold for his debts. 

Had the executors, at the time of the levy, assented to 
Neal A. Sapp’s legacy in the negroes levied on? There is 
no pretence that they had. Had the time come when all 
higher claims on the negroes than Sapp’s, as legatee, had 
ceased to exist? It had not; for it appears that debts to the 
amount of over three thousand dollars still existed against 
the executors, and that the will, itself, required the execu- 
tors to hire out the negroes bequeathed in it to raise money 
with which to pay those debts. The legacy of Sapp was an 
undivided fourth of these negroes. It was these negioes, or 
a part of them, that were levied on. Therefore, the time had 
not come, when all higher claims upon the negroes had-ceas- 
ed to exist, and when, therefore, it was the duty of the exec- 
utors to assent to Sapp’s legacy in the negroes. (See Col- 
bert vs. Fox, 99 Dud. Rep.; Blake vs. Irving, 3 Kelly, 
366 ; Bell vs. Bell, 1 Kelly, 367.) 

The interest that a partner or tenant in common, or other 
such tenant has, is a vested interest. In this, it differs from 
such an interest as that of Neal A. Sapp; and that it is sub- 
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ject to seizure and sale for the debts of the partner or tenant, 
(as the case may be,) is because it is a vested interest. 

We think, therefore, that the judgment of the Court below 
was right. 





No. 22.—Brieut W. Truett et al. his securities, plaintiffs 
in error, vs. THE JUSTICES OF THE INFERIOR Court, for the 
use of Randolph County, defendants. 


[1.] A tax originally assessed and collected, under an order of the Inferior 
Court, for one purpose, which is illegal and void, cannot, for that reason, 
be directed to another purpose, which is valid. 


Fi. fa. and illegality, in Randolph Superior Court. Deci- 


ded by Judge Kippoo, at Chambers, May 24th, 1856. ; 


A fi. fa. in favor of the Justices of the Inferior Court for 
the use of Randolph County, was issued against Bright W. 
Truett, Tax Collector of said county, and his securities, to 
collect certain taxes which had come into the hands of said 
collector, and which were were still in his hands. ‘To this fi. 
fa. an affidavit of illegality was filed by defendants, and the 
cause was submitted to the Judge, upon the following agree- 
ment : 

“It is agreed by and between Counsel for plaintiffs and 
defendants, that the same-(case stated) shall be submitted to 
the decision of his Honor, Davip Ki1ppoo, Judge of the Su- 
perior Court, for his decision upon the illegality onthe above 
stated ji. fa. in the first instance, without awaiting a resort to 
the other tribunals and forms, subject to a revision of his de- 
cision by the Supreme Court, to be taken by either party on 
bill of exceptions, as in other cases, on the following state- 
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ment of facts: It is agreed that Truett, as Tax Collector, 
collected one hundred per cent. on the State tax. It is far- 
ther agreed, that 123 per cent. of the amount was assessed 
for poor school purposes, without a recommendation by the : 
Grand Jury or School Commissioner. It is further agreed, 
that subsequent to the collection of taxes for 1853, the Infe- 
rior Court passed the following order, to-wit : 












‘Whereas an order was entered on the minutes of this 
Court at the July Term, 1853, ordering and directing the 
Tax Collector of Randolph County to collect twelve and one- 
half per cent. for poor school fund, when the Grand Jury nor 
School Commissioner had neither made a recommendation 
for the assessment of said tax. It is therefore ordered by 
the Court, that said sum of twelve and one-half per cent. col- 
lected as aforesaid, be paid over to the County Treasurer by 
the Tax Collector, for county purposes, it originally being 
the intention of the Court that it should be collected for that 
purpose. February 6th, 1854.’ 









Which order provided for its application in another man- 
ner, and which order was passed by the Inferior Court in 
proper form. Shall Truett and his securities be responsible 
for the twelve and one-half per cent. collected by him? Have 
- the Inferior Court any authority to force its collection from 
defendants? Is illegality a remedy ?” 
Upon a submission of the facts above agreed on, a mction 
was made by Counsel for defendants in error, to dismiss the 
illegality referred to. The Court sustained the motion and 
passed an order dismissing the illegality, ordering the fi. fa. 
to proceed; and that the said order, together with the agree- 
ment of Counsel, be entered on the minutes of the Court. 
Plaintiff’s Counsel excepted to this decision, and assigns the 
same as error. 















Dovexass & Dovauass, for plaintiffs in error. 









Hoop & Rosrnson, for defendants. 
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By the Court.—LuMPKIN, J. delivering the opinion. 


[1.] In Reynolds vs. Lofton et. al. (18 Ga. R. 47,) it was: 
decided that the Justices of the Inferior Courts of the seve- 
ral counties, have no power, under the Act of 1821, to levy, 
for county purposes, a tax “extraordinary of the general 
State tax,” until after such a tax has been recommended by 
two-thirds of the Grand Jury of their counties, respectively.” 

This case, it is conceded, settles the principle, that the 
fund collected in the present instance, for poor school purpo- 
ses, was illegal—it having been done without authority of 
law. 

. But it is sought to cure the error by entering a nune pro 
tune judgment. We do not so understand the meaning of a 
nune pro tune judgment. It is to enter now a judgment 
which was rendered, and should have been recorded at a pre- 
vious time. The phrase signifies now for then; and it is 
granted to answer the purposes of justice, hut never to do in- 
justice. 

But the proposition here is, to enter a totally different. 
judgment, and that, too, without alleging that the original’ 
judgment was not drawn as it was intended it should be. 
Indeed, it is a misnomer to call this a nune pro tune judg- 
ment. The original judgment, as drawn, was actually re- 
corded at the time; and the attempt is to substitute a totally: 
different one. This cannot be done. 
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No. 23.—Cuanues T. F. Carpi, plaintiff in error, vs. JouN 

4 _ STanpxy, defendant. 

[1.] In a proceeding under the Act of 1854, to protect land owners against 
intruders, and to give land owners a remedy in certain cases, the occu- 
pant’s affidavit was, that he held under D, and that D claimed a legal right 
to the possession. D also made an affidavit: Held, that neither affiadvit 
was such as the Statute required. 

[2.] Held, too, that the affidavits in a proceeding of this sort, are not what 

constitutes the pleadings ; and that, therefore, they are not amendable under . 

the Amendment Act of 1854. 


Affidavits, &c. in Randolph Superior Court. Decided by. 


Judge Kippoo, May Term, 1856. 





This was a proceeding under the Act entitled, “An Act to 
protect the owners of lands or tenements against intruders, 
&c.”’ approved February 14th, 1854, and arose upon the fol- 
lowing affidavit and counter affidavits, to-wit 


“‘STaTE oF GEorGIA—CountTy oF RANDOLPH : 

Personally appeared before me, Thomas Coleman, a Jus-. 
tice of the Peace for said county, John Standly, who, being 
duly sworn, saith that. he does bona fide claim the right of 
possession to lots of land, Nos. (5 and 6) five and six, in the 
seventh district and the west half of No. three hundred and 
eight, in the sixth district of said county; and that said lots 
of land are in possession of Charles T. F. Cardin, who does 
not, in good faith, ‘claim a right to such possession, and yet, 
refuses to abandon the same. Sworn to and subscribed be- 
fore me this March 21st, 1856. 

JOHN STANDLY. 


THomMas CoLEMAN, J. P.” 


STaTE oF GrorGIA—RanNDOLPH County: 
Personally appeared before me, Richard Davis, Sheriff of 
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said county, Charles T. F. Cardin, who, being duly sworn, 
saith that he is tenant in possession of lots Nos. 5 and 6, in 
the original seventh of said county, and the west half of three 
hundred and eight of the sixth district of said county; and 
that he holds possession under Lemon Dunn, who claims a 
legal right to the possession of the above mentioned lots of 
land. Sworn to and subscribed before me, this April 16th,. 
1856. CHARLES T. F: CARDIN. 

- Ricuarp Davis, Sheriff. 


These affidavits being returned by the Sheriff according to 
the terms of the Act, and the case being called up at the reg- 
ular term of the Court, Counsel for Standly moved to dismiss this 
counter affidavit on the ground of its insufficiency, not being in 
the terms of said Act. Pending the discussion on this motion, 
Counsel for Cardin, the defendant, called the attention of the 
Court to the affidavit of Lemon Dunn, which had also been 
filed, and which the Court allowed to be read in connection 
with the former one, which is as follows: 


STATE OF GEORGIA—RANDOLPH County : 

Personally appeared before me William Mattock, a Jus- 
tice of the Inferior Court of said county, Lemon Dunn, who, 
being duly sworn, deposeth and saith that he is in possession 
by his tenant, Charles T. F. Cardin, of lots of land Nos. five. 
and six, in the seventh district of said county, and the west 
half of lot No. three hundred and eight, in the sixth district 
of said county; and that he has a bona fide title to said lots 
of land. Sworn to and subscribed hefore me this March 
25th, 185 (6) (?) LEMON DUNN. 

Wittram Marrtock, J. I. C. 


The Court decided that both affidavits, taken together, were - 
defective and insufficient. Counsel for defendant then asked’ 
leave to amend the affidavit of Charles T. F. Cardin, by ad- 
ding thereto the words, “That he does, in good faith, claim. 
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a legal right to the possession of said land, as the tenant of 
Lemon Dunn.” : ) 
And also, to amend Lemon Dunn’s affidavit by inserting , 
therein the words, “ That he does, in good faith, claim a legal 
right to the possession of said land, by and through his ter- 
ant, Charles T. F. Cardin.’’ The parties named being in 
Court and ready to swear as proposed. The Court refused 
this request and passed an order dismissing said counter affi- 
davit upon the ground aforesaid, and requiring the Sheriff to 
put the plaintiff in possession of the premises in dispute. 
To which decisions and rulings, the plaintiff in error excep- 
ted. 













Perkins & Nisset, for plaintiff in error. 


Dovatass & Dovatass, for defendant. 







By the Court.—BEnninG, J. delivering the opinion. 






The Act of 1854, “ To protect the owners of lands or tene- 
ments against intruders, and to provide a remedy for land 
owners in certain cases,’’ makes it the duty of the Sheriff, in 
such a case as the present, to turn the person in possession 
“out of the possession, unless the person so in possession | 
shall, at once, tender to the Sheriff a counter affidavit stating 
that he does, in good faith, claim a legal right to the posses- 
sion of such land or tenement.”” (Acts 1854~’53.) . 
[1.] Cardin was the person in possession, and the Statute 
extends to no other than the person in possession. It is not 
contended by the Counsel for the plaintiff in error, that Car- 
din’s affidavit, or that Dunn’s, Cardin’s landlord, was such an 
affidavit as is thus required. And certainly neither affidavit 
was. 
Was Cardin’s affidavit amendable under the Amendment 
Act of 1854? We think not. That Act does not extend 
beyond the subject of amending pleadings. (Acts 1854-’48.) 
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[2.] The affidavits in cases like the present, are not what 
constitutes the pleadings. They constitute a foundation on 
which pleadings may be raised. It is made the duty of the 
Sheriff to deposit in the Clerk’s office. When he has done 
this, “an issue may be made up and tried by a Jury.” To 
make up an issue, there must be allegations by the opposite 
parties. It is these allegations that, if made, will constitute 
the pleadings between the parties in a proceeding under this 
Statute. 

We think, therefore, that the several decisions of the Court 
below were right. 





No. 24.—WILLovanBy JorpaN, plaintiff in error, vs. JAMES 
C. Rivers, defendant. 


[1.] The failure of the commissioners to insert their names in a blank com- 
mission to examine a witness, does not render the execution of the com- 
mission invalid, if it appears in the return who the commissioners were. 


Motion for new trial. Randolph. Decided by Judge 
Kipp00, May Term, 1856. 


James C. Rivers brought his action of assumpsit against 
Willoughby Jordan, upon a written agreement to pay $125 
in certain accounts. 

Upon the trial before the Jury, the plaintiff put in evidence | 
this agreement; and also, evidence going to prove a demand 
for and refusal to give such accounts as the agreement re- 
quired, and closed. 

Defendant then introduced various witnesses, going to 
show that the accounts required had been tendered and re- 
fused; and for the same purpose, offered the interrogatories 
of James E. Griffith, which were attached to a commission, 
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voemetam 


the blank space in which was not filled with the names of the 
eommissioners. Upon motion, the Court rejected the “ inter- 
rogatories,” and-defendant excepted. 

The Jury found for the plaintiff, and the defendant moved 
rule for a new trial— 

1st. Because the Court rejected the evidence of James E. 
Griffith. 

2d. Because the Jury found contrary to the charge of the 
‘Court; and 

3d. Beeause the Jury found contrary to law and evidence. 

The Court over-ruled the motion, and defendant excepted. 





Hoop & Rosrnsoy, for plaintiff in error. 
Doverass & Dovarass, for defendant. 
By the Court.—BEnniné, J. delivering the opinion. 


[1.] To whom does a blank commission, annexed to inter- 
rogatories, give authority? A blank commission is thus di- 
rected: “To esquires, greeting.” And it says, that 
“we have appointed you, and you or any two or more of you, 
are hereby authorized,” &c. This direction is equivalent to 
a direction to all the “esquires’” in the world by name; and 
this grant of authority is of course a grant of authority to 
any two or more of those “esquires.” These propositions 
are true of the commission whilst it is yet in blank. If two 
or more “‘ esquires” insert their names in the blank, can that 
add any authority to the commission? Can that make the 
commission an authority to them, if it was none before ? 
Whence do they get a right to insert their names in the 
blank? Only from the commission. The commission, then, 
whilst in blank, is operative to this extent—to the extent of 
allowing any two or more persons to insert their names in 
the blank. But any reason that will make the commission, 
whilst in blank, operative to this extent, will make it, whilst 
in blank, operative to the extent of allowing the same per- 
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-gons to do any other act, authorized-to be done by the com- 
“mission, as to execute the commission in full. This must be 
manifest to all. 

Indeed, the insertion of the commissioners’ names in the 
blank, is not one of the things which the commission says 
the commissioners may do. What it says they may do is, 
“‘to examine” the witness and send the answers, “ ‘closed up 
under” their “‘ hands and seals,’’ to the Court from which 
the commission was issued. 

We think, then, that the insertion of the commissioners’ 
names in the blank in the commission annexed to interroga- 
tories, is not indispensable to the validity of an execution of 
the commission. The only object there can be for such in- 
sertion, is that of informing the Court who it is that have 
executed its commission. And this is an object which may 
be accomplished in other ways: as, by a statement or indi- 
cation in the caption of the return, or in the conclusion and 
signatures of the return. 


And in this case, the object was accomplished in these 


ways. 

We hold, therefore, that the failure of the commissioners 
to insert their names in the commission to the interrogatories 
in question in this case, was not a sufficient ground for the 
rejection of the interrogatories ; and therefore, that the Court 
‘below erred in rejecting the interrogatories. 

The new Jury, it is to Le presumed, will, of itself, do jus- 
‘tice to the other two grounds of exception. It is best, there- 
fore, to leave them without comment. 

There must be a nev trial. 
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No. 25.—Joun G. Park, plaintiff in error, vs. WitLtaM Av 
TENNILLE and Swan P. Burnett, trustee, &c. claimant, 
defendants. Also, Joun A. BREEDLOVE vs. same parties 


[1.] A marriage settlement contained these provisions: that: the woman’s- 
property, consisting of a plantation and slaves and debts and other thinga,. 
should remain her separate property, subject to the management and con- 
trol of the man and woman. That the man was not to be accountable for: 
the annnal increase or profits arising from the trust property, or for inter- 
est on the debts due, or to become due, or which might afterwards “ be 
placed in” the hands of the man by the woman, but only for the principal, 
subject to such dispositions of the same as the woman might make by will. 
That the woman was to retain the right to sell and dispose of any portion 
of the property and “to invest the proceeds of the same into other property 
for the uses and trusts” specified in the settlement, “ and to dispose of the- 
proceeds of such sale as to her” should “seem meet for her interest and 
happiness.” After the marriage, the crop of cotton and corn of a certaim 
year was, on the first of November, levied on as the property of the man to: 
satisfy fi. fas. against him: Held, that it was not subject to be so levied on. 


Levy and claim from Randolph. Tried before Judge- 
Kippoo, May Term, 1256. 


John G. Park and John A. Breedlove having respectively 
obtained judgments against William A. Tennille, sought to 
have satisfaction of the same by levying their respective fi. 
fas. on certain “corn and cotton” as the property of said 
Tennille. Swan P. Burnett, as the trustee of Lucy Tennille,. 
wife of defendant in fi. fas. interposed a claim to this proper- 
ty, and the two causes came up together for trial at the said 
term of said Court upon the following agreement, to-wit : 


“ JouHn G. Park 
v8. Fi. Fa. levy 
Witt A. TENNILLE, def’t, and and claim. 
Swan P. Burnett, claimant. 


JoHN A. BREEDLOVE 
v8. Fi. Fa. levy 
Witiram A. TENNILLE, def’t, and and claim. 
Swan P. Burnett, claimant. 













etna sme 


112 SUPREME COURT OF GEORGIA. 
‘@ Park vs. Tennille and Burnett, &e. 











It is agreed by and between the Attorneys for plaintiff and 
claimant, that the corn and cotton levied on by virtue of each 
of said fi. fas. were made on the land and by the negroes held 
in trust for Lucy Tennille, wife of said William A. Tennille. 
We farther agree to submit to the Court the trust deed, and 
if the Court decides that the proceeds of the trust property ig 
| subject to levy and sale for the payment of judgments against 

defendant, then plaintiffs are to take verdicts finding the pro- 
perty levied on subject. But if the Court decides that said 
corn and cotton, the proceeds of said property, are not sub- 
jeet to pay the debts of defendant, then verdicts are to be ta- 
. ken for claimant, and either party has the right to take the 
| } case to the Supreme Court. 























HOOD & ROBINSON, 
TUCKER & BEALL, 
Plaintiffs’ Attorneys. 
PERKINS & NISBET, 
Claimants’ Attorneys. 










The trust deed referred to and introduced in proof by 
claimant is as follows: 









Groreia, Earty County: 

This indenture of three parts, made and entered into, this 
the tenth day of October, eighteen hundred and forty-two, 
between William A. Tennille, of the County and State afore- 
said of the first part and Lucinda M. Fort of the County of 
Randolph and said State of the second part, and John W. 
Brown of the County of Early and said State of the third 
part, witnesseth that the said William A. Tennille, for and in 
consideration of a marriage to be had and solemnized. be- 
tween him the said William A. Tennille of the first part, and 
the said Lucinda M. Fort of the second part, does for him- 
self, his heirs, executors, administrators and assigns, cove- 
nant, grant and agree that all those several tracts of land 
situate, lying and being in the eighth district of the County 
of Randolph, embraced and enclosed in the settlement and 
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plantation on which the said Lucinda M. Fort now resides, 
containing thirteen hundred acres, more or less, with all the ‘ 
rights, members and appurtenances to the same in any wise 
belonging or appertaining, and all other lands which the said 
Lucinda M. Fort may, at the date hereof, hold in her own 
right or otherwise, with all the rights, members and appurte- 
nances thereto belonging or appertaining, and twenty-three 
negroes, to-wit: Nicholas, Gilbert, Tom, Simon and James, 
men; Billy, John, Joshua, George, Little, Jerry, Augustus, 
James, Berrien and Joseph, boys; Mariah and Hannah, wo- 
men, with small children; and Dorah, Maria, Mary, Ra- 
chael and Antoinette, girls; and the stock of horses, cattle, 
hogs and sheep; and the household and kitchen furniture 
now in the possession of the said Lucinda M. Fort, and all 
money, notes and accounts due and to become due, accruing 
and to accrue to the said Lucinda M. Fort, in her own right 
and now or which hereafter may come to her possession, shall 
and remain to be her separate property and estate, and shall 
not, in Law or Equity, be subject to the payment of the debts 
of the said William A. Tennille, or be subject to be sold and 
conveyed by him, but the right and title of said property shall 
be vested in the said John W. Brown, for the uses and trusts 
hereinafter mentioned, and for the use and benefit of the said 
Lucinda M. Fort, subject, nevertheless, to the exclusive man- 
agement and control of the said William A. Tennille and 
the said Lucinda M. Fort; the said William A. Tennille not 
.to be accountable, either in Law or Equity, for the annual 
increase or profits arising from said estate, or for interest up- 
on any moneys which may come to his hands in the collection 
of debts due or to become due to the said Lucinda M. Fort, 
or which may hereafter be placed in his hands by the said 
Lucinda M. Fort, but only for the principal of said sum or 
sums, and subject to such dispositions of the same as the said 
Lucinda M. Fort, by her last will and testament, legally ex- 
ecuted, may at any time hereafter make. 
And the said Wm. A. Tennille further covenants and 
agrees, that notwithstanding the said marriage, the said Lu- 
VOL. xx-15 
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cinda M. Fort shall retain and exercise the right to sell and 
dispose of any portion of her estate, either real or personal, 
as to her shall seem meet and proper, and to invest the pro- 
ceeds of the same into other property, for the uses and trusts- 
herein specified, and to dispose of the proceeds of such sale: 
as to her shall seem best for her interest and happiness. 
And the said John W. Brown is hereby fully authorized and 
required, upon the application and at the request of the said 
Lucinda M. Fort, to execute and sign, as trustee for the said 
Lucinda M. Fort, deeds and all necessary writings and pa- 
pers, to convey legal titles to the purchasers of any or any 
portion of the before mentioned property, which she may de- 
‘sire to sell and dispose of as aforesaid. 

And the said Wm. A. Tennille further covenants and 
agrees, that the said Lucinda M. Fort may dispose of her 
said estate by will, to any person whom she may in that way 
appoint, subject to the use of said Wm. A. Tennille during 
the continuance of the coverture as aforesaid. 

And the said Wm. A. Tennille and Lucinda M. Fort nom- 
inate and appoint John W. Brown trustee of said property ; 
and they agree that if the said trustee shall become unable, 
from any cause, to execute the trust herein set forth, that 
the said trustee shall have power to appoint, by writing, un- 
der his hand, a successsor, to be designated by her, said! 
Lucinda M. Fort ; and the said John W. Brown covenants and 
agrees to his nomination and appointment of trustee for said 
property, and hereby covenants and agrees to perform the 
trust hereby reposed in him, for the interest of the parties 
and according to the true intent and meaning of this inden- 
ture. In testimony whereof, the parties of the first, second 
and third parts have hereunto set their hands and affixed. 
their seals, the day and year above written. 

WILLIAM A. TENNILLE, [1.s.] 
LUCINDA M. FORT, [1.s.] 
JOHN W. BROWN, [1.s.] 
Signed, sealed and acknowledged before us, 
WILLIAM Mount, 
Grorce VW. Brown, J. P. Recorded July 6th, 1843.. 
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Upon this state of facts the Court below decided that “ the 
proceeds of the property held in trust as aforesaid, were not 
subject to levy and sale to pay judgments against the defend- 
ant,” Wm. A. Tennille. A verdict was taken for the claim- 
ant, and Counsel for plaintiffs in fi. fa. excepted. 


A. Hoop and Tucker, for plaintiff in error. 
W. C. Perkins, for defendants. 
By the Court.—Brnnine, J. delivering the opinion. 


[1.] The Court below decided that “ the proceeds” of the 
trust property were not subject to the payment of William 
A. Tennille’s debts. Was that decision right? ‘This is the 
question. . 

Whether the decision was right or not, depends upon what 
was the extent of William A. Tennille’s interest in the trust 
property. If his interest in that property was no greater 
than that of tenant, at the will of his wife, in the “ annual in- 
crease and profits” of the property, the decision was right. 
It was also right even if his interest in the property was as 
great as that of absolute owner of the “annual increase and 
profits” of the property, provided the expression, “annual 
ainerease and profits,” as used in the deed, means neé annual 
increase and profits. : 

The interest of a tenant at will, is not assignable. And 
what. is not assignable, cannot be leviable. If, then, ‘T'en- 
nille’s interest was only that of tenant at will, in the ‘ annual 
increase and profits’ of the property, it was not such as was 
subject to be seized and sold under a fi. fa. against him. 

Was Tennille, then, but a tenant at will in the annua! in- 
crease and profits? It is extremely doubtful whether he was 
anything more. The interest which he had was such, ‘tliat 
Mrs. Tennille could, at pleasure, defeat it in at least two 
ways. 

His interest, whatever it was, he derived from the foll.w- 





116 SUPREME COURT OF .GEORGIA. 


Park vs. Tennille and Burnett, &c. 








SRST nce a se eli: a 


ing clause in the deed: “and for the use and benefit of the 
said Lucinda M. Fort, subject, nevertheless, to the exclusive 
management and control of the said William A. Tennille and 
the said Lucinda M. Fort, the said William not to be account- 
able, either in Law or Equity, for the annual increase or 
profits arising from said estate, or for interest upon any 
moneys which may come to his hands in the collection of 
debts due or to become due to the said Lucinda M. Fort, or 
which may hereafter be placed in his hands by the said Lu- 
cinda M. Fort, but only for the principal of said sum or 
sums.” 

Now, if Mrs. Tennille had sold the whole of the trust pro- 
perty on a long credit, and had taken, in payment, a note or 
bond bearing interest, payable annually, and, failing or refus- 
ing to “‘ place” such note or bond in the hands of William A. 
Tennille for collection, had, herself, Kept it and collected the 
annual interest—instalments due on it, what estate would 
Tennille have had left in the trust property? None. 

But she has the power, on such terms, to sell the property ; 
for the deed contains this covenant, on the part of William A. 
Tennille: ‘And the said William A. Tennille further cove- 
nants and agrees that, notwithstanding the said marriage, the 
said Lucinda M. Fort shall retain and exercise the right to 
sell and dispose of any portion of her estate, either real or 
personal, as to her shall seem meet and proper, and to invest 
the proceeds of the same into other property, for the uses and 
trusts herein specified, and to dispose of the proceeds of such 
sale as to her shall seem best for her interest and happiness.” 
Now here is a covenant by Wm. A. Tennille, that Lucinda 
M. Fort shall have, first, a general power of sale and dispo- 
sal; secondly, a power to invest the proceeds of any sale, if 
any is made, in other property on the same trusts ; thirdly, a 
general power to dispose of the proceeds of any sale, in any 
way that to her may seem best for her interest and. bappi- 
ness. And can it be doubted that she did not, by virtue of 
tie first of these three powers, or by virtue of the las: ; or, 

east, by virtue of the first and last taken together, retain 


ee 
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the right to make such a sale as that which I have supposed 
her to-have made? Hardly, I think. The last of the three 
powers is certainly an independent power—complete in itself. 

Such a sale as that which I have supposed made, would be 
one way of defeating the interest of Wm. A. Tennille in the 
property. 

But even if Lucinda M. Fort has not the power to make 
such a sale, viz: a sale on a long credit, with the interest on 
the purchase money, payable annually, but has only the 
power to sell for cash, and on the condition immediately to 
revest the proceeds of a sale in other property of some 
sort, yet, under the last of these three powers, or of these 
two, if we choose to count the first and second as parts of a 
single power, she certainly can defeat all of Wm. A. Ten- 
nille’s interest, whatever that may be; for under this power 
she is authorized to dispose of the procecds of a sale of the 
trust property, in any way that, to her, may seem best for 
her interest and happiness; that is, just as she may please. 

She may, therefore, dispose of such proceeds by investing 
them in property yielding no income—no “annual increase 
of profits’ —as wild lands or vacant town lots, or stocks 
yielding no dividends, or a charity. Any of these operations 
she may repeat again and again. She may bestow such in- 
crease or profits as a gifton a friend or relative. But if she 
should dispose of such proceeds in any of these modes, all 
interest of Wm. A. Tennille, under the trust deed, would be 
defeated, for his interest is confined by that deed to the an- 
nual increase or profits arising from the trust property. 

This, then, is another way by which Lucinda M. Fort may, 
as long as she lives, defeat all interest of Wm. A. Tennille 
in the trust property. And the deed contains a stipulation 
that she may dispose of the property, by will, as she pleases. 
By this she may defeat his interest for all time, after her 
death. 

Is the interest or estate of one person, which is thus de- 
pendent upon the pleasure of another person, at all greater 
than an estate at will? I think it exceedingly dou! <ul. 


s 
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This, however, is the extent of the interest of Wm. A. Ten- 
nille, under the deed. 

But let it be granted that this interest is more than an es- 
tate at will—that it is an absolute interest—an absolute in- 
terest in “the annual increase or profits ;’’ let it be granted 
that the deed gives absolutely to Wm. A. Tennille “the an- 
nual increase or profits” of the trust property; then the 
question is, what the deed means by this expression: Does 
it mean the gross annual increase or profits, or the net ? 

The case was that of a levy on gross proceeds; for it con- 
sisted of a levy on the corn crop and the cotton crop of a 
particular year, and that a levy made on the first day of No- 
vember. And it is presumed that a crop cannot be all net 
profits. It is to be presumed that expenses are incurred in 
making a crop; and such expenses have to be deducted from 
the year’s gross profits, in order to bring to view the year’s 
net profits. And what these expenses will be in any year, 
cannot be ascertained until the end of the year, and fre- 
quently not until after the end of the year. A crop, then, 
is gross profits; it is not net profits. 

Did the deed, then, mean to give to Wm. A. Tennille the 
whole gross annual increase or profits of the trust property ? 
To say that it did, is to say that the deed intended to defeat 
its own object. The object of the deed was, it is admitted 
on all hands, to keep to Lucinda M. Fort at least the whole 
capital—the whole corpus of the property. But if the gross 
annual profits of a plantation and slaves be constantly ab- 
stracted from the plantation and slaves ; if the annual expen- 
ses of the plantation and slaves be constantly charged, not 
upon the annual profits, but upon the capital, the plantation 
and slaves must soon melt away from the owner and vanish 
from his sight. 

Now, an instrument is not to be so interpreted as to make 
it defeat its own object; at least, it 1s not, if it will admit of 
an interpretation that will make it accomplish its object. 
And such an interpretation, this deed will admit of. The 
expression, “the annual increase or profits,” may we! ‘ean 





MACON, JUNE TERM, 1856. 119 


Park vs. Tennille and Burnett, &c. 








the net annual increase or profits. In strictness, nothing, 
perhaps, can be annual increase—can be annual profits of a 
plantation with slaves, except what remains of the year’s pro- 
ducts after a deduction of the year’s expenses. 

And what thus remains may be spent every year without 
impairing the capital. 

To say, then, that the words aforesaid mean net annual in- 
crease or profits, is to say what is consistent with the words 
of the deed, and what will make the deed accomplish that 
which is manifestly its great, if not its only object, the pres- 
ervation, unimpaired, of the corpus of the trust property. 

This, therefore, is what we ought to say that the words 
mean. 

Now what was levied on, and what the Court decided to 
be not subject to levy, was part of a year’s gross increase of 
the trust property. It was the corn crop and the cotton crop 
as they stood on the first day of November. 

These crops could fot have been all net increase. They 
stood charged with the expenses incurred up to the first of 
November, and with such as might be incurred afterwards, 
during the remainder of the year, and perhaps longer. And 
it was impossible to tell, at the time of the levy, what these 
expenses might turn out to be. 

The argument, then, stands thus: The year’s net increase 
of the trust property was all that was subject to be levied on. 
What was levied on was the crop of cotton and corn as that 
existed on the first of November. A crop is not a year’s net 
increase of the capital and labor it takes to make the crop. 
Expenses have to be deducted. What these expenses for any 
year may be, cannot be known before the end of the year, 
nor then, if the year’s business is not then closed. There- 
fore, what was levied on was not net increase of the trust 
property; and the levy was made before the time had come 
when it could be known what the net increase would be, or 
whet':er there would be any net increase. 

Avi therefore, we say that what was levied on was not 
subjc.t to levy. Such an interest as that of Tennille in the 
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property levied on was no more the subject of levy, than is 
the interest of a distributee the subject of levy at a time when 
some debts against the estate are known to the administrator, 
and when the period allowed to him for finding out what 
others may exist against it, has not expired. 

It is our opinion, therefore, that the decision of the Court 
below was right. 





No. 26.—Drewery C. Jackson, plaintiff in error, vs. JAMES 
Stewart et. al. defendants. 


[1.] In divorce cases, the property set forth in the schedule filed at the com- 
mencement of the suit, does not vest, on the finding of the Jury in favor of 
the libellant, in the issue of the marriage, absolutely and unconditionally. 

[2.] The creditors, if any, have the first claim on the property. 

[3.] The Jury have a discretion to award a part of the property to each or 
both of the parties. The term “either,” used in the Statute, may mean 
“each” or “ both.” 

[4.] A verdict by consent, is not necessarily vicious. It is not void because 
itis not necessarily fraudulent. 

[5.] To impeach it, there must be sufficient allegations showing that the par- 
ty complaining has been injured, or that he has opposing rights that can- 
not be concluded by it. A general charge of fraud, with allegations, is not 
sufficient. 


In Equity, in Sumter Superior Court. Decided by Judge 
ALLEN, March Term, 1856. 


This was a bill filed by Drewery C. Jackson against James 
Stewart, Turner M. Jackson and Shady A. M. Jackson, al- 
leging that a libel for divorce was commenced by the said 
Turner M. against the said Shady A. M. Jackson, his wife, 
(complainant being their only child,) returnable to the No- 
vember Term of Sumter Superior Court, at which time the 
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said Turner M. filed a schedule of his property, consisting of" 
a large- number of negroes and other property, and then 
valued at $6616 50; thatat November Term, 1846, the Jury 
decreed a total divorce, and again at May Term, 1847; that 
the first Jury made the following decree, in reference to the 
property: ‘The Jury decree that the defendant receive from 
the plaintiff the sum of three hundred and twenty-five dollars, 
and the child receive the sum of eleven hundred dollars, and 
the balance of the property to the plaintiff. November Term, 
1846. (Signed,) ZERO B. HAYSLIP, Foreman.” 


The second Jury decreed as follows: 


“‘We, the Jury, find and decree in relation to the property 
involved in this case, that instead of the sum of three hun- 
dred and twenty-five, decreed by the former Jury to defend- 
ant (she) shall receive from plaintiff twce, negroes mentioned. 
in schedule, to-wit: Silva, a girl now about seven years old, 
and Seaborn, a boy about six years old, with the limitation 
that the title to said negroes shall vest in Drewery C. Jack- 
son, the infant child of the parties, after the decease of de- 
fendant, provided he be then in life; and we further decree 
to defendant, one hundred and eighty dollars, and that all the 
balance of the property remain and belong to plaintiff; and we 
decree the cost to plaintiff. 22d May, 1847. 

(Signed,) GEORGE R. HARPER, Foreman.” 


The bill charges that at the time of the application for 
divorce, complainant was about 12, and that he is now about 
25 years old; that he had no guardian or other person to 
represent his interests whilst said action was pending; and 
that by the laws of Georgia, the title to the whole of the pro- 
perty mentioned in said schedule vested in him, as soon as 
a divorce was decreed between his father and mother, by the 
rendering of said last mentioned verdict ; that he was “ kept 
in the dark,”’ as to his rights in the premises, until May, 
1855, and that he did not know until then that he was enti- 


VOL. Xx.-16 
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tled to said property. The bill further charges, that said 
last mentioned verdict, distributing said property was in fraud. 
of complainant’s rights, being the result of an agreement be- 
tween the parties to the divorce, and rendered by the Jury 
in accordance with said agreement, irrespective of complain- 
ant’s legal rights. 

The bill charges, that in the latter part of 1848, and again 
in 1852, one James Stewart, well knowing all the foregoing 
facts and combining with the said Turner M. Jackson to de- 
fraud complainant of his rights, purchased from the said Tur- 
ner M. a large number of the negroes mentioned in said 
schedule, worth, together with their hire up to the filing of 
the bill, some $16.400. 

The bill, after alleging that complainant has no way of 
proving the facts charged but by resorting to the consciences 
of defendants, prays that they be made to answer; and that 
upon the hearing of the case, the verdict of the Jury in said 
divorce case, distributing said property, be set aside and the 
said Stewart be made to account for said negroes and their 
hire. 

“At the March Term, 1856, of Sumter Superior Court, de- 
fendants demurred to the bill, on the following grounds: 

ist. A judgment of a Court of competent jurisdiction can- 
not be attacked and set aside, collaterally, but by proceedings 
instituted for that purpose. 

2d. The verdict of divorce was void as to the defendants: 

3d. The verdict was in conformity to law. . 

4th. The bill fails to show that a schedule was filed in the 
case of libel for divorcee. 

oth. That the verdicts of the Jury were legitimate and 
binding, and cannot be set aside directly for fraud, though 
rendered in accordance with an agreement entered into by 
the parties to the libel. 

6th. The bill fails to show that the property in the sched- 
ule did not go in payment of libeliant’s debts. 

7th There is no equity in the bill. 

The Court sustained the demurrer on the last ground, and 
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dismissed the bill. Complainant’s Counsel excepted and as- 
signs the ruling of the Court as error. 


WittraM D. Exram; Warren & WarkEN, for plaintiff in 
error. 


McCay-& Hawkins, for defendants. 


By the Court.—McDona tb, J. delivering the opinion. 


The record shows an agreement between Counsel, which 
sets forth facts which do not appear in the bill of exceptions, 
viz: that the complaint in the libel for divorce was adultery 
after marriage; that the schedule showed a considerable 
amount of debts ; that there was no entry of “ filed in office,” 
indorsed on the schedule. It formed a part of the libel, and 
the name and age of the plaintiff to this suit was set forth in 
the libel. The bill was demurred to for want of equity, as well 
as on other special grounds. The Court sustained the demur- 
rer on the former ground, ‘and for the want of proper 
parties. 

[1.] The decision is excepted to, so far-as it sustained the 
demurrer for the want of eyuity, and that exception consti- 
tutes the sole ground of error. 

The complainant is the only child of the parties. 

He claims that, by the laws of this State, on the separa- 
tion of his parents, or when the final verdict in the divorce 
case was rendered, all the property set forth in the schedule 
filed at the time of exhibiting the libel for divorce, vested ab- 
solutely inhim. The complaint is of fraud against this legal, 
vested right and title. There is no other set up. - What is 
the law? At the time of the application for a divorce, the 
party applying shall render a schedule of the property on 
oath. After all just debts are paid, it shall be subject to a 
division or equal distribution between the children of the par- 
ties, except the Jury before whom the case is tried shall think 
proper to allow either party a part thereof. 
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[2.] The creditors have the first claim on the property 
when the verdict shallbe foradivorce. The property, for that 
reason, could not vest in the complainant, on the finding of the 
Jury that sufficient proofs had been submitted to authorize a 
total divorce. The record shows that “ there was a considera- 
ble amount of debts.’ The bill does not show that they have 
been paid, nor that the property was not sold to pay them. 

[8.] The Jury in this case has awarded a portion of the 
property to each of the parties, and made some provision for 
complainant. The Statute, in the view we have taken of it, 
authorizes such a verdict. 

The term “either,” may mean “each” or “ both,” and the 
Jury may give by their verdict to each or both a part of the 
property. In the case of awarding a conditional divorce, a 
separate maintenance and support must be provided for the 
wife, although she may be the guilty cause of the evil. There 
is no reason for excluding her in the other case. The pro- 
perty embraced in the schedule did not vest in the complain- 
ant, therefore, as contended by him, on the rendering of the 
verdict. 

He next insists, that the verdict of the Jury distributing 
the property was agreed on between the parties to the divorce, 
and was in fraud of his legal rights. That is, that he was 
entitled to all the property, whereas the Jury gave both his 
parents a part. His charges of fraud are made in reference 
to his claim of the entire property. If he had been entitled 
to all, it was a fraud upon him, unrepresented as he was. 
But there is no charge of fraud, based upon the hypothesis 
that the parties to the divorce might both have a portion of 
the property awarded to them ; and that there were creditors 
who had a better title than complainant. The claim, as set 
up by complainant, excludes the rights of creditor or parties. 

[4.] That the verdict was agreed upon, does not necessa- 
rily vitiate it. A judgment upon such a verdict is not con- 
clusive of any matter except between the parties to it. It is 
not void, because it is not necessarily fraudulent. 

[5.] If a person’s rights, who was not a party to it, are 
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affected by it, he may have them adjusted, notwithstanding 
the judgment; but he must do it upon sufficient allegations, 
showing that he has been injured, or that he has opposing 
rights that cannot be concluded by it. The complainant’s 
rights in this case depended on their verdict, and there is no 
complaint that he does not enjoy all the rights given to him 
by the verdict. But he insists that the verdict does him in- 
justice, and yet assigns no reason except that it does not give 
him all the property. He assigns no reason why the distri- 
bution is unjust, if the Jury had the right to make it. It 
gives his mother a life estate in two young negroes, and gives 
him the remainder in the same negroes. It gives his father 
the balance of the negroes, and he is liable for all the debts, 
and he does not complain that that is too liberal an allow- 
ance with that incumbrance. 

It is unneccessary to go into the inquiry of the charges in 
the bill as to Stewart, who made his first purchase eighteen 
months after the verdict on the final trial, and who paid a 
full consideration for the property he bought; at least, it is 
not controverted by the bill. It does not appear from the 
allegations in the bill, that he had notice of a greater fraud 
than the Court had, who allowed the verdict to be taken by 
consent. Nor is it necessary to inquire whether a purchaser 
of property, the title to which is secured by a consent decree, 
in which no fraud appears on the face of the proceedings, is 
to be distributed by mere allegations that a consent verdict 
was allowed by the Court in fraud of his rights, without spe- 
eifying the fraud. 

Judgment affirmed. 
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No. 27.—Jzsse S. Tuomas, plaintiff in error, vs. EzekIEL 
Hawkins, defendant in error. 


[1.] It is not indispensable to the exercise of the power of the Inferior Court 
to ‘“ discontinue” an old road, that the Court should have appointed persons 
to report on the subject of the discontinuance of the road, or that the Court 
should be sitting in term time. 

{2.] A Court of Equity “will not, by injunction granted upon an invol- 
untary application, direct the defendant to perform an act.” 


In Equity, in Sumter Superior Court. Decided by Judge 
ALLEN, at Chambers, March 19th, 1856. 


This was a bill filed by Ezekiel Hawkins, in behalf of him- 
self and all others who might be interested in and who might 
become parties to the bill, against Jesse S. Thomas. The 
bill charges, that in the month of September, 1855, the said 
Thomas, secretly and without the knowledge of the complain- 
ant or the public generally, induced divers persons to sign a 
petition to the Inferior Court of Sumter County to change 
and alter the public road leading from Americus to Cuthbert 
via Providence in said county, so that, in the language of 
the bill, ‘‘ the said road should be closed from the said road 
leading from Bottsford in said county to Culpepper’s bridge, 
for about the distance of three-fourths of a mile to near the 
plantation of a Mr. Murray in said county, thereby forcing 
all the travellers from Americus to Cuthbert, or from Cuth- 
bert to Americus, and the travel between the inhabitants in 
that vicinity, to go through Bottsford to arrive again on the 
direct road from Americus to Cuthbert’’—said route being 
about a mile and a quarter farther than the old route; that 
said petition was considered by said Inferior Court in cham- 
bers, on the 26th day of September, and that said Court, 
without appointing commissioners to examine the proposed 
change, passed the following order: 


“ Petition having been made, Xe. itis hereby ord.ved, in 
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accordance with the same, that the road leading from Cul- 
pepper Bridge, Kinchafoonee Creek, in Kinchafoonee Co., to. 
Americus, be changed from a point at the forks of the roads. 
in Kinchafoone Swamp, and closed to the cross-roads near 
Mr. Drewery Murray’s, so as to throw the same round by 
Bottsford—the same being alleged to be no farther, and a. 
better way.”’ Signed, Xc. 


The bill charges that said order, thus passed, is illegal and. 
yoid, but that said Thomas, acting by authority of the same, 
has felled trees across and otherwise obstructed said public 
road, to the great inconvenience of complainant and the pub- 
lic generally ; that complainant, with many others interested 
in the matter, petitioned said Inferior Court, at its last term, 
to rescind said order, and said Court refused to entertain the 
petition, on the ground that they “could not act on said 
order after it had been granted ;”’ which decision the bill al- 
leges to be contrary to Law and Equity. The bill further 
charges, that said Thomas still continues to obstruct that 
portion of said road described in said order, although he has 
heen repeatedly requested to desist. 

The bill prays that the said Thomas may be restrained 
from further obstructing said road, and commanded to 
remove the obstructions he has already placed in it, so that 
the same may be open to the use of the travelling public, and 
that said order passed by the Inferior Court be declared void 
and set aside. é 

The bill was sanctioned, and on the 23d of February, 1856, 
filed in the Clerk’s office of Sumter Superior Court. The 
writ of injunction was attached on the 25th of that month, 
and on the 3d of March thereafter service was acknowledged 
by the defendant. On the 19th of March, notice having 
been waived, the case came on for a hearing at chambers, on 
a motion made by defendant to dissolve the injunction on the 
coming in of his answer. Before the hearing, complainant 


was permitted to file an »mendment to his bill, which charges 
that he is particularly interested in the opening of the road 
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referred to; that he keeps a house of entertainment on the 
road leading from Americus to Cuthbert, and that by the 
closing up of that portion of said road described in the order 
of the Inferior Court, the travel by his said house has been 
diminished; that he also owns a mill situated near his said 
house, which has lost custom on account of said road being 
closed. To the allowance of this amendment Counsel for 
defendant excepted. Defendant’s answer was then read. 
The answer admits most of the facts charged in the bill; it 
denies that defendant acted secretly or in bad faith in pro- 
curing said order from the Inferior Court, or in closing up 
said road; denies that the change made has increased thé 
distance of travel more than three quarters of a mile; denies 
the right of complainant to seek relief in behalf of the pub- 
lic; denies that any serious injury has been done the public 
by closing said road, alleging that it was an old road and had 
fallen generally into disuse, most of the travel between Amer- 
icus and Cuthbert being by Plains of Dura and not on said 
road ; that there was no public place onsaid closed road, and 
it was not used by the neighbors even to get to Bottsford or 
Americus, or as a mill or church road. The answer states 
that the said road was a serious injury to defendant before it 
was closed, forming, together with other roads, an angle in 
his plantation, and causing him to keep long lines of fences 
at great expense; that he has now, acting in good faith un- 
der said order, moved said fences and sowed the land with 
oats, and it would be a great hardship and expense to. de- 
fendant to replace said fences and have to lose his crop. 

The answer insists that the order granted by the Inferior 
Court, and all the action of said Court in reference to said 
road, is legal and proper. 

Upon this state of facts defendant’s Counsel moved to dis- 
solve said injunction, for the following reasons: 

Ist. Because there is no equity in said bill. 

2d. The parties have a remedy at Law. 

3d. Because the complainant has no interest, as appears 
by the bill and answer, in the subject matter. 
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4th. That the injunction was affirmative—directing a thing: 
to be done; and such an injunction ought only to be granted 
after a hearing and decree. 

The Court refused to dissolve said injunction, and defend- 
ant’s Counsel excepted, and now assigns said refusal, and 
also the judgment allowing said amendment to be filed to said 
bill, as error. ‘A 


McCay & Hawkins, for plaintiff in error. 


Situ & Crawrorp, for defendant in error. 


By the Court.—Bennine, J. delivering the opinion. 


Was it right in the Court to over-rule the motion to dis- 
solve the injunction? This is the only question in the case. 

The injunction was a precept to Thomas, commanding him 
no longer to obstruct the road, but to remove the obstruc- 
tions already placed by him in the road, so that the road 
might be open and free to the travelling public, and might 
be in as good a condition as it was in before it was obstructed 
by Thomas. 

All the grounds on which the motion to dissolve this in- 
junction was put, except the last ground, are included in the 
first; and the first was, that there was no equity in the bill. 

Was there any equity in the bill? 

Thomas, in stopping up the road, acted in accordance with 
an order of the Justices. of the Inferior Court. Of course, 
therefore, if this order was valid, the injunction was wrong. 

Was this order valid? It was if the Justices of the In- 
ferior Court had power to pass it. Did they have this 
power ? 

The first section of the Act of 1799, ‘to empower the In- 
ferior Courts of the several counties in this State to order the _ 
laying out of public roads, and to order the building and 
keeping in repair of public bridges,” is as follows: “ That 
all the roads in the several counties of this State that have 

VoL. xx-17 
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been laid out by virtue of any Act of the General Assembly, 
or by virtue of any order of Court, are hereby declared to- 
be public roads; and that from time to time, and at all times. 
hereafter, the Inferior Courts of the several counties in this 
State shall have full power and authority to order the laying. 
out of public roads where the same may be necessary, and to 
discontinue such roads as now are or shall hereafter be made, as 
shall be found useless, and to alter the roads so as to make 
them more useful and convenient, as often as occasion shall 
require.” (Marb. § Craw. 405.) 

These words contain an express grant of power to the In- 
ferior Courts to “ discontinue’ roads—to discontinue ‘such 
roads ‘as shall be found useless;” that is, such roads as 
those Courts shall find to be useless. The question of the 
utility of existing roads, must be a question for such Courts. 
This must be the meaning of the words. 

Has this grant of power been repealed by any subsequent 
Statute? The words containing it are not to be found in 
Cobb’s Digest, whilst other words of the section are to be 
found in that Digest. This is also true of Prince’s two Di- 
gests. 

Why were the words left out of those Digests? 

The 29th section of the Act of 1818, “to alter and amend : 
the Road Laws of this State,’”” is as follows: ‘‘The Justices 
of the Inferior Courts of each county in the State, or a ma- 
jority of them, shall have power and authority to hear and 
determine on all matters which may come before them rela- 
tive to roads, bridges, &c. as are authorized by law, either in 
term time or while sitting for ordinary purposes, or at any 
special meeting he'd for that purpose.”’ (Cobb's Dig. 952.) 

The compilers of those Digests probably thought that the 
grant of power contained in these words, superseded that 
contained in the words aforesaid of the Act of 1799. If they 
so thought they would of course leave out of their weer the 
words of the older Act. 

Be that as it may, there is nothing in the Act of 1818, or 
in any other Act, that repeals the part’ of the Act of 1799 
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‘above quoted. I think, myself, however, that the extent of 
the power given by this part of that Act, is not greater than 
the extent of the power given by the said 29th section of the 
Act of 1818. : 

I say, that in the Act of 1818 aforesaid—an Act which is 
the great Road Law of the State—there is nothing which re- 
peals the grant of power contained in the part aforesaid of 
the first section of the Act of 1799. If there is any thing, it 
must be this, which is a partof the firstsection: ‘ And onap- 
plication to said Court for any new road, or any alteration in 
an old road, the said Justices shall proceed to appoint three 
discreet and proper persons residing in the neighborhood 
where such road is intended to pass, and in case they shall 
find it of public utility, they may proceed to mark out the 
same on oath taken before any Justice and report to the said 
Court.” 

There is nothing in this which says that the Inferior Court 
shall not have power to “‘ discontinue”’ existing roads, or “ to 
hear and determine on all matters relative to roads.” The 
most that any thing in this does is to direct the Inferior Court 
how to exercise its power in two specified cases, viz: the ap- 
plication for a “ new road,” and the application for an ‘“al- 
‘teration in an old road.” 

The previous part of the section says that the Justices of 
ithe Inferior Courts, at the first session after the passage of 
‘the Act, or as soon thereafter as convenient, should proceed 
to define and point out as many and such districts as to them 
should seem meet and proper, having due regard to propor- 
tioning said districts or divisions, so as to divide the labor and 
expense of the roads, causeways and bridges equally among 
the citizens and hands of the respective districts throughout 
the county. The subsequent part of the section declares that 
the said parties shall appoint commissioners who shall have 
power to apportion roads and hands. These two parts of the 
section are evidently merely directory. And if the Justices 
should fail to comply with them, and yet should “ discontir ie” 
.@ road, or should “‘ determine some matter relative to a root,” 
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nobody would say that the act of the Court would necessarily 
be void. 

So, the intermediate part of the section harmonizing with 
these, is also itself no more than directory. 

At least this is true of it, except as to the cases of “ new 
roads” and “alterations of old roads.” 

The words of the part include only applications for ‘‘ new 
roads’’ and for “alterations in old roads’; and the duty they 
impose on the persons to be appointed examiners by the Court 
is such, that it admits of being discharged only in reference 
to new roads or alterations of old roads.. That duty is, to 
find out whether the road will be of public utility, and if it 
will, ‘‘ to mark out the same.” 

Then these persons are to be of those who reside ‘in the 
neighborhood where such road is intended to pass.” To pass 
is the word. 

The case of an application for the discontinuance of an old 
road, is therefore not in the words, nor, as it seems, in the 
meaning. 

In truth, this is a case in respect to which the Court does 
not need the aid of third persons. This is a case in which 
there is no road marking to be done. Andon the question of 
utility, the Court can, in all cases, investigate for itself. 

There is nothing, then, in the Act of 1818, that repeals the 
grant of power given to the Inferior Court by the first sec- 
tion of the Act of 1799, or that restricts the grant of power 
given to that Court by the twenty-ninth section of the Act of 
1818 itself. This is true, at least, so far as the case of an 
application for discontinuing an old road is concerned. 

But, it was argued for the defendant in error, that even if 
the Inferior Court had the power to make the order, it was a 
power they could exercise only at a regular term, or an ad- 
journed term. 

The same twenty-ninth section of the Act, however, says 
that the power may be exercised by the Court, “ either in 
term time or while sitting for ordinary purposes, or at any 
special meeting held for that purpose.” 
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[1.] The conclusion is, that the Court had the power to make 
‘this order, although it had not appointed persons to report on 
the subject of the order, and although it was sitting, not in 
term time or at an adjourned term, but “in chambers” ata 
special meeting; and therefore that the order was valid. 

And if the order was valid, the injunction was manifestly 
wrong, for it in effect nullified the order. 

This being so, there was no equity in the bill; and there- 
fore, the Court erred in not dissolving the injunction. 

But even supposing that this order was void, does it follow 
that there was equity in the bill? I doubt it. In that case 
what more could the complaining party ask than to have the 
mullity of the order declared. With that declared, the most 
he would ever have to do would be to notify the road commis- 
sioners of the obstructions; the rest would soon be done to 
his hand by the agency of the overseer of the road. The 
ninth section of the Act of 1818 is in the following words: 

‘When any person shall hereafter make any fence, or cut 
any tree, or make other obstructions in er across any public 
‘road, the commissioners may be notified of the obstructions, if 
the same do not come under their knowledge or any one of 
them, (and unless removed in two days) such persons shall, 
for every such offence, pay a fine not exceeding twenty dol- 
lars, to be recovered by warrant under the hand and seal of 
any Justice of the Peace, to be applied as herein directed; 
and it shall be the duty of the overscer of the road forthwith 
to cause the said obstruction to be removed.”’ 

And how easy it would be for him to get the nullity of the 
order declared without any help from a Court of Equity. .He 
would have but to apply to the Court that made the order, 
and ask the Court to rescind it; and if the Court refused to 
do so, then to take his case before a higher Court. And 
this application he could make to the Court while it was sit- 
ting in term, or sitting as a Court of Ordinary, or sitting in 
special meeting. 

Surely one who has the means of such relief at Law, 
«cannot with truth say that his means of relief at Law ave not 
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adequate; and that therefore, he must be allowed to go into 
Equity. 

And then the question, whether a particular road shall re- 
main a road or shall be discontinued as a road, as well ag 
other questions of a kindred character, is a question that no 
Court but the Inferior Court can determine. Suppose a 
Court of Equity, when such a question is presented to it, is- 
sues an injunction, of what avail is the injunction? Does it 
reach the Inferior Court? Injunctions reach only parties. 
But of what avail is it to enjoin parties, on a question over 
which they have no control ? 

The last ground taken in the motion to dissolve the injunc- 
tion was, that the injunction was nara te naee acts 
to be done by the party enjoined. 

[2.] “It is to be observed, that the Court will not, by in- 
junction granted upon an interlocutory application, direct the 
defendant to perform an act.”’ ‘In the case of Ryder vs. 
Bentham, Lord Hardwicke, upon a motion for an order to 
pull down certain blinds, observed that he never knew an or- 
der to pull down any thing, on motion. Lord Thurlow, ina 
subsequent case, upon a motion to restrain a party from dig- 
ging a ditch, and to compel him to put every thing in the 
same state in which it was before, by filling up so much as he 
had already dug, refused the latter part of the motion. — So, 
in another case, Lord Eldon refused an order specifically to 
repair the banks of a canal, stop gates and other works.” 

This is the language of Daniel in his work on Chancery 
Practice; and we think it contains a true statement of the 
law on the question to which it refers, which is the question 
now under consideration. (8 Dani. Ch. Pr. 348.) 

If it does, then this makes another reason why the injunc- 
tion was improperly granted, for the injunction directs the 
defendant in the bill to remove the obstructions from the 
road. 

Upon the whole, we reverse the judgment of the Court be- 
low. 
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No. 28.—JoHn GooptTiITLE ex dem. ExvizaBetu Bonp et al. 
plaintiffs in error, vs. RicHaRD Rok, cas. eject. and JAMES 
Watson, tenant, defendants in error. 


[1.] If lessor of plaintiff be dead at the date of the demise, plaintiff cannot 
recover on that demise in ejectment. 

[2.] No recovery can be had on a demise from a party who had no title at 
the commencement of the suit, nor on a demise from an administrator 
whose letters of administration are void for the want of jurisdiction in the 
Court which granted them. 

[3.] Ifthe verdict of the Jury be contrary to evidence, a new trial will be 
granted. 

[4], The Court is not bound to exclude evidence not objected to. The party 
or his Counsel being before the Court, will be considered as waiving ob- 
jections not taken. 

[5.] If the party or his Counsel except to the admission of evidence on spe- 
cified grounds, they will be considered as waiving grounds not specified. 
[6.] If the record shows that objection was made, but does not disclose either 
the ground, or that there was no ground specified, it will be presumed that 
the objection was made on grounds on which the testimony ought to have 

been rejected, if such ground appears in the record. 

[7.] Administrators may recover land from one of the heirs at law, even 
though there be no order for sale. 

[8.] A purchaser from an heir at law, is in no better position than the heir 


from whom he purchased. 
[9.] An administration will not;jbe presumed to support the title of an ac- 
knowledged trespasser. 


Ejectment, in Baker Superior Court. Decided by Judge 
Aten, May Term, 1856. 


This was an action brought to recover lot of Jand No. 148, 
in the 9th district of originally Early, now Baker County. 
There were five demises laid in the declaration, in the names 
of the following partiés, respectively : Elizabeth Bond, Gaines 
Thompson, Eppy W. Bond, James Patillo and Eppy W. 
Bond, administrator of Elizabeth Bond, deceased—the demise 
in the latter having been, by amendment, made in November, 
1854. The defendant, James Watson, was served on the 
21st of May, 1851, the suit being returnable to the June 
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Term, 1851, of said Court. The case came on for trial on 
the appeal at May Term, 1856, when plaintiff introduced the. 
following evidence : 

Ist. A grant from the State of Georgia to Elizabeth Bond, 
of Elbert County, for lot 143, in the 9th district of Early 
County. 

2d. An exemplification of the proof and record in the Court 
of Ordinary of Elbert County, of a will made by Elizabeth 
Bond, dated September 10th, 1823, bequeathing one dollar 
each to her sons, Joseph B. and Nathan Bond; and to the 
heirs of her daughter, Mary Hilly, lot of land in Houston 
County; and all her stock of horses, cattle and hogs, and 
her houshold and kitchen furniture, plantation tools, &e. to 
her son, Richard C. Bond—her just debts being first paid— 
and appointing William Bond and Gaines Thompson, execu- 
tors. The will was attested by but two witnesses, and was 
admitted to record on the 12th day of January, 1824. 

3d. An order of the Court of Ordinary of Elbert County, 
passed March 3d, 1851, appointing Eppy W. Bond, adminis- 
trator of Elizabeth Bond, deceased, to administer the real 
estate of said deceased; and also, the letters of administra- 
tion issued to him in pursuance thereof, bearing same date. 

4th. An order of the said Court of Ordinary, passed Sep- 
tember 1st, 1851, authorizing said administrator to sell all the 
lands belonging to the estate of the said deceased. 

Sth. A deed from said administrator to James Patillo, con- 
veying the premises in dispute, bearing date the 4th day of 
May, 1852. 

6th. WiLL1am H. GrirFIn being introduced, testified, that 
James Watson was in possession of the lot sued for at the 
commencement of the suit; that he had known the lot for 12 
years; it was first improved by Thigpen, and afterwards by 
others; Watson came in after Acre. The lot had been in 
the continuous possession of Thigpen and those holding un- 
der him, down to the present time ; witness was in possession 
in 1845 under one of the former holders, without any claim 
of title. 
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7th. LeonaRD S. Acre testified, that whilst he was in posses- 
sion, Patillo tried to purchase the lot from him ; he, however, 
sold to Jacob Watson, and so informed Patillo of such 
sale before the latter purchased at-administrator’s sale ;: 
told Patillo and Watson, also, that he did not claim title to. 
the lot; the improvements made by Watson were worth the 
rent. ‘ 

Plaintiff closed, and the following testimony was introduced ~ 
by the defense : 

1st..A quit claim deed from Leonard S. Acre to Jacob 
Watson, dated July 9th, 1850. 

2d. A deed from Nathan Bond to Jacob Watson, dated 
August 16th, 1843, conveying lot No. 143. Plaintiff objec- 
ted to the introduction of this deed, but the objection was 
over-ruled. 

3d. A deed from Gabriel Bond to Jacob Watson, convey- 
ing the premises in dispute, dated August 12th, 1855. 

4th. A deed from Joseph Bond to Jacob Watson, to the 
lot in dispute, dated August 15th, 1853. 

(Plaintiff objected to the introduction of all these deeds.) 

5th. Francis Hilly’s answers to interrogatories were in- 
troduced. He states that he knew Elizabeth Bond the 30 
years next preceding her death, which occurred, to the best 
of his recollection, in 1824 or 1825; she lived, most of the 
time, in Elbert County; but about a year before her death, 
she removed to Franklin County, where she died; she drew 
a lot of land, but he does not know in what county it lies; 
thinks it lies some where in the lower part of Georgia; she 
left no estate except said lot and some little stock, furniture, 
&e. Eppy W. Bond, her great grand-son, administered on 
her estate; she was witness’ grand-mother. 

6th. In answer to other interrogatories, the same witness 
testifies, that he thinks Elizabeth Bond died in 1822 or 1823; 
that he knows Nathan Bond and Gabriel Bond, or knew per- 
sons by that name, who were grand-sons of said Elizabeth 
Bond; does not know Joseph B. Bond; that Elizabeth Bond 
had four children, all of whom have children now living. 

VOL. Xx.-18 
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7th. In answer to interrogatories, David Grie testifies, that 
he knew Elizabeth Bond ; as well as he remembers, she left. 
Elbert County in the fall of 1823, and removed to Franklin 
County, Georgia, where she lived two or three months with 
her son Richard; that she died in Franklin County; and 
witness, after her death, moved her remains back to Elbert 
County—she having, on her death bed, requested him to do. 
80. 
(Plaintiff objected to the testimony of both these witnesses.) 
Defendant closed, and the Jury found a verdict for the 
plaintiff for the premises in dispute. 

Counsel for defendant moved for a new trial, on the follow- 
ing grounds: 

1st. Because the Jury found contrary? to evidence and the 
weight of evidence. 

2d. The Jury found contrary to law. 

3d. The Jury found contrary to law and evidence. 

- 4th. Because the Jury found contrary to the charge of the 
Court, in this: that the Court charged the Jury, that if they 
should believe from the evidence that Elizabeth Bond resided 
in Franklin County at the time of her death, the administra- 
tion granted to Eppy W. Bond was void, and the Jury should 
find for defendant. 

dth. Because the Jury found contrary to the charge of the 
Court, in this: that if the Jury should believe that the order 
authorizing said administrator to sell said land, was granted 
after the commencement of this suit, plaintiff could not re- 
cover, even though the administration in Elbert County was 
legal and valid; and in this: that plaintiff could not recover 
on the demise from Patillo, if the deed from said administra- 
tor was made after this suit was brought. 

Gth. Because the verdict was contrary to the charge of the 
Couri, in this: that the Court charged that if defendant had 
bought of any of the heirs of Elizabeth Bond, plaintiff could 
not recover, unless it was to pay debts or make distribution ; 
and if defendant. was in possession, he had aright to purchase 
of said heirs to protect his previously acquired possession ; 
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and in a suit between the administrator and the heirs, the ad- 
ministrator cannot recover against the heirs without showing, 
specially, that the recovery is necessary for the payment of 
debts or distribution ; and that defendant has the same rights 
of the heirs who have conveyed to him. 

Tth. Because the Court refused to charge as requested in 
writing; that from the evidence, the Jury may presume a 
former administration on said estate if they see proper; and 
upon said presumption, find for defendant. 

8th. Because the Court erred in admitting the deed from 
the administrator, Eppy W. Bond, to Patillo, when objected 
to by defendant. 

The Court ordered a new trial in said case, sustaining the 
motion on all the grounds taken. 

Counsel for plaintiff excepted, and now assigns the ruling 
of the Court, granting a new trial, as error. 


Srrozizr & SLtavueutEr, for plaintiff in error. 


WaRRrEN & WaRREN, for defendants in error. 
By the Court—McDonxatp, J. delivering the opinion. 


The Court was right in granting a new trial in this case. 
The verdict was manifestly contrary to evidence. 

[1.] On no one of the five demises laid in the declaration 
ought the Jury to have found a verdict in favor of the plain- 
tiff. Elizabeth Bond had been dead for nearly thirty, years, 
at the date of the demise from her; no title was offered to 
‘Sustain the demises from either Gaines Thompson or Eppy 
W. Bond. 

[2.] The deed to James Patillo showed that he had no title 
at the commencement of the suit; and the evidence is plain, 
that the Court of Ordinary of Elbert County had no jurisdie- 
tion to grant letters of administration on the real estate of his 
intestate, she having been a resident of Franklin County at 
the time of her death. The copy willis evidence that she 
resided in Elbert County at the time the will was made; (and 
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it is not conclusive of that;) but it is no evidence that she 
resided in that county at the time of her death. The proof 


‘is all the other way, on that point, to-wit: that at that time, 


she resided in the County of Franklin, and overcomes the un- 
questionable legal presumption of jurisdiction which always 
arises upon the act of the Ordinary, standing alone. 

[3.] If the verdict of the Jury was predicated on the title 
of Patillo, derived through the administrator, or on the title 
of the administrator, Eppy W. Bond, it was contrary to the 
evidence, on the point of jurisdiction of the Court of Ordi- 
nary of Elbert County, and against the charge of the Court, 
as stated in the fourth ground of the motion for a new trial, 
there being no ground, whatever, for a finding for the plain- 
tiff on any of the other demises. 

[4.] The Court is not bound to exclude evidence, though in- 
admissible, unless objected to, and the grounds of exception 
are stated. The party or his Counsel being before the Court, 
may be considered as waiving objections, if he fails or refuses 
to specify them; but if evidence clearly inadmissible, and 
objected to when offered, is admitted, it is error, unless the 
particular objection made be such as ought not to be sus- 
tained, and the sustainable objection is not made. 

[5.] If the party or his Counsel except to the admission of 
evidence on specified grounds, he must be presumed to have 
waived all others. 

[6.] If the record shows that exception was taken, but does 
not disclose either the ground, or that there was no ground 
specified, and the Court admits the testimony, it will be pre- 
sumed, here, that the objection was made on proper grounds, 
and the question will be considered as though the ground had 
been taken, on which it appears in the record, the evidence 
ought to have been rejected. The deed to Patillo ought not 
to have been received in evidence, under the Act of 1802. 
It was objected to, but the ground of objection does not ap- 
pear in the record. But the record shows that no title ac- 
crued to him until long after suit was brought, and that it 
was inadmissible to support a demise alleged to have been 
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made before the suit was brought; and that under the alle- 
gations of the declaration, the plaintiff could not claim title 
to the premises in that action, under a demise from Patillo, 
founded on that deed. 

The Court below sustained the motion for a new trial on 
all the grounds taken by defendant in error. Although the 
judgment of the Court must be affirmed, because a new trial 
ought to have been granted on the grounds already. consid- 
ered, still, we think the decision, in some of its parts, was er- 
roneous. 

[7.] If the administration granted in Elbert County had 
been legal and valid, the plaintiff ought, unquestionably, to 
have recovered on the demise from the administrator. The 
intestate owned no unadministered property but the land sued 
for, and that was to be distributed amongst the heirs at law. 
Executors and administrators may sell land by order of the 
Court, when it is for the benefit of the heirs and creditors; 
and it is always manifestly for the benefit of heirs, where there 
are many distributees, that a sale should be made for distri- 
bution and the proceeds divided, rather than that the land, 
itself, should be partitioned into small parcels, allotting a 
part to each of numerous heirs, Under such circumstances, 
an heir, or a person claiming under an heir in possession, is 
no more to be regarded than a stranger. Carruthers vs. 
Bailey, (3 Ga. Rep. 111.) In such a case, the administra- 
tor may recover before an order to sell, and independent of 
an order. His right does not depend on the order. 

[8.] The defendant had purchased an estate in the land of 
some of the heirs, but not from all. These purchases were 
all made after the suit was commenced. He did not enter 
under them. His entry was under a trespasser. He was, 
himself, a trespasser, and worse, for knowing that Acre was 
a trespasser and did not claim title, he purchased and got a 
quit claim deed to build up a title against the rightful owner. 
The administrator represented the interest of all the heirs at 
law, and no one of them had tke right of exclusive possession. 
A trespasser going into possession under a known fraudulent 
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title, got no better title by his purchase from the heirs at law 
than those heirs had. The administrator has the power of 
sale under the authority of the Ordinary, and is entitled to 
the possession; and the case now under consideration pre- 
sents a strong instance, not only of the benefit to the heirs 
of a sale, but also of tlie necessity of having the possession to 
make an advantageous sale. To sell advantageously, the 
vendor must have the power to deliver the possession. To 
enable him to do this, he must have the entire possession ; 
-and an heir bas no right to enter into the possession and hold 
it against the administrator, to the injury of his co-heirs; 
and a purchaser from heirs cannot be in a better position. 
[9.] The facts of this case do not authorize the charge as 
requested, that the Jury, if they saw proper, might infer a 
former administration upon the estate, and upon that, find 
for the defendant. ‘There never had been a possession of the 
premises under a claim of right. The defendant had no 
right to claim any benefit from an administration, if one had 
been presumed or had been proven to have existed ; for the 


origin of his title was too recent and notorious to be purified 
or strengthened by legal presumptions. 
Judgment affirmed. 





No. 29.—JAMmES CHANCE, plaintiff in error, vs. JamMzs B. 
BEALL, administrator, &c. defendant. 


{[1.] Where a contract for the sale of land is in writing—is certain—and fair 
in all its parts—is for an adequate consideration, and capable of being per- 
formed, it is just as much a matter of course for a Court of Equity to de- 
cree a specific performance of it as it is for a Court of Law to give dama- 
ges for it in other cases. ’ 
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[2.] The Act of 1799, authorizing and empowering executors and adminis- 
' trators to make titles to land where the vendor dies, is permissive only, 
and not imperative. 


In Equity, from Baker. Decided by Judge ALEXANDER 
A. Auten, May Term, 1856. 


James Chance filed his bill, alleging that on the 15th day 
of October, in the year 1850, he purchased from Greenville 
Spence, then in life, but since deceased, certain lands in the 
8th district of Baker County, to-wit: the south-east corner 
of lot No. 84, consisting of seventy-five acres, and the whole 
of lot No. 85, except thirty-five acres in the south-east cor- 
ner, and containing, in the aggregate, 290 acres, more or 
less; for which he gave Spence his two promissory notes, for 
$600 each, and received from him a bond conditioned to make 
titles, upon the payment of the said notes; that before the 
payment of the purchase money and.the conveyance of title, 
the vendor, Spence, died; and that James B. Beall qualified 
as his administrator and possessed himself of his estate, and 
also of the said two promissory notes; and that afterwards 
the complainant, Chance, paid the money due thereon to said 
administrator, and demanded the title according to the pro- 
visions of said bond, which last the said administrator refused 
to give. Prayer for specific performance, &c. 

The defendant answered the bill admitting these facts, but 
refuses to make the conveyance required of him as adminis- 
trator, because, he says, that “ from his information, received 
from complainant himself in divers conversations, (and ?) from 
advice which he has received, that said Chance did enter into 
a treaty for the purchase of portions of lots of land situate 
in the County of Baker, and of the district the eighth, to- 
wit: all that part of lot of land No. eighty-five, lying north- 
west of a large pond situate there, containing two hundred 
acres, more or less, and of lot of land No. eighty-four, sev- 
enty-five acres, situate in the south-east corner of said lot of 
land, and not said portions of lots of land as described in 
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complainant’s said bill of complaint, and as described in said 
exhibit marked A, attached as aforesaid to said bill of com- 
plaint.”” And farther, “that he is advised, informed and 
believes, that said Chance and Spence, after agreeing upon 
the terms of sale of said portion of lots of land as are described 
in this defendant’s answer to complainant’s bill, and they 
being unable to draw in proper form a bond to make titles, 
called upon and selected Mr. William Bassett of said State 
and County, to draw the said bond; for they and the said 
William, not fully understanding the true original contract, 
proceeded to draw up and deliver to said Chance, and Spence 
then and there confiding in him, a bond to make titles to the 
parts of land as were described therein.”” And farther, de- 
fendant says “that he believes said bond does not carry out 
the original contract, as intended by both Chance and Spence, 
as he is advised and believes, and does not agree with the 
terms of the original contract between said parties, as_here- 
inbefore described and expressed.” 

Defendant makes a tender of the conveyance of the land, 
as by him described in his answer, and different from the de- 
scription contained in the bond of his intestate. 

The cause went to trial upon the bill and answer, which 
were read to the Jury; and thereupon, Counsel for defendant 
moved the Court to dismiss said bill for want of equity; and 
after argument had, the Court sustained the motion and or- 
dered the bill dismissed. Complainant excepted, and assigns 
the same as error. 





























M. G. Siaveuter, for plaintiff in error. 







W. E. Smiru, for defendant. 







By the Court.—Lumpx1n, J. delivering the opinion. 





[1.] While it is true that it is discretionary with Courts of 
Equity to decree a specific performance or turn the parties 
over to their remedy at Law, yet, it will be found that in just 
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such a case as this, where the contract is in writing and is 
certain, and is fair in all its parts, and is for an adequate 
consideration, and is capable of being performed, it is as 
much a matter of course for Courts of Equity to decree a 
specific performance, as it is for a Court of Law to give da- 
mages for the breach of a contract. : 

{2.] It is argued that there was an ample remedy at Law, 
in this case, under the Act of 1799, (Prince, 230,) authori- 
zing and empowering executors and administrators to make 
titles where the vendor dies. But that Act is permissive only 
and not imperative. And in this very case, the administra- 
tor refused, and still refuses, to convey. 





No. 30.—Tuer Justices or THE INFERIOR Court OF BAKER 
County, plaintiffs in error, vs. JOHN MORELAND, guardian 
of Benjamin G. Sikes, defendant in error. 


[1.] The title acquired by an heir at law, under a distribution of an intes- 
tate’s estate, made without fraud, is good against a judgment subsequently 
obtained by a creditor against the administrator. 


Claim, in Baker Superior Court. Decided by Judge AL- 
LEN, May Term, 1856. 


An execution in favor of the Justices of the Inferior Court 
of Baker County, against Benjamin M. Griffin, administrator 
de bonis non of John Sikes, deceased, was levied on a negro 
man named Watt, and a claim to the negro was interposed by 
John Moreland, as guardian of Benjamin G. Sikes. 

On the trial of the claim case in the Court below, it ap- 
peared in evidence that the negro levied on was a part of the 


VoL. xx-19 
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estate of John Sikes, deceased, at the'time of his death, and 
as such came into the hands of said administrator to be ad- 
ministered ; and that before the judgment was rendered, upon. 
which said execution issued, to-wit: in 1848, said minor, 
Benjamin G. Sikes, had received said negro from said admin- 
istrator, as a portion of his distributive share of said estate,. 
he being one of the children of said Jobn Sikes, deceased. It 
further appeared, that said judgment was, according to the 
terms of it, to be satisfied out of property which came into 
the hands of said administrator to be administered; that the 
debt which was the foundation of said judgment, originated 
in 1854; was first sued upon in 1840, and the plaintiff non- 
suited; was sued again in 1843, and plaintiff again nonsuit- 
ed; again in 1848, and a judgment obtained at May Term, 
1854, of Baker Superior Court; that there was no plea of 
plene administravit or plene administravit preter filed by 
said administrator to said suits; that John Sikes died in 
1838, and Griffin administered on his estate in 1839; that 
the negro levied on was worth some $1200, and that there: 
had been no property of said deceased in the hands of said 
administrator, since the réndition of said judgment, subject to 
levy and sale. 

Upon this state of facts, Counsel for claimant moved to 
dismiss said levy, on the ground that said property levied on, 
in the hands of said distributee, was not liable in this form 
of proceeding. ‘The Court sustained the motion and dis- 
missed the levy. 

The decision of the Court is assigned as error by Counsel 
for plaintiff in fi. fa. 


R. ¥. Lyon and R. H. Ciark, for plaintiffs in error. 
Strozrer & Siavaurer, for defendant in error. 
By the Court.—McDonatnp, J. delivering the opmion. 


[1.! This 1+ « proceeding at Law to subject te the payment 
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of a judgment against the administrator, obtained in 1854, a 
negro man who had been distributed in 1848 to the claimant, 
who was one of the heirs at law of defendant’s intestate. If 
the legal lien of the judgment upon the property had not at- 
tached before the distribution, it is not subject thereto, unless 
there was fraud in the distribution. If the suit on which the 
judgment was rendered was pending at the time of the dis- 
tributicn, the question, whether the distribution was made to 
delay and hinder the creditor in the collection of his debt, 
ought to have been submitted to the Jury. But the record 
discloses no such fact. The debt had been twice sued, and 
twice had the plaintiff been nonsuited. The third suit 
was instituted in 1848, and in 1848 was the property distrib- 
uted to the plaintiff. But which was first in order of time, 
the commencement of the suit, or the distribution, does not 
appear; but as there will be no presumption of fraud, but 
upon the proof of facts or circumstances on which to found 
it, we will not assume that the suit was first. 

There is no reason why the legal title of the claimant to 
the property, which had passed to him without fraud nearly 
six years before, should be disturbed by the judgment. 

This property is unquestionably liable, rateably, to pay 
the plaintiff's judgment, if the administrator has not assets or 
is not insolvent; but it must be subjected by a different kind 
of proceeding, before a tribunal that can bring all the heirs 
of the estate before it, and compel those who are solvent to 
contribute, rateably, to the payment. If some are insolvent, 
those who are able to pay may be compelled to contribute to 
the extent of the assets, if necessary, received by them. 

Let the judgment of the Court below be affirmed. 
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No. 31.—WIL1L1AM Bartey, plaintiff in error, vs. WILLIAM 
Brockett, defendant. 


[1.] Whoever has the legal title to property, is entitled to claim it wherever 
the equitable interest may be. 


[2.] Property belonging to wife and children, should not be subjected to 
the payment of the debts of the husband and father, because the proper 
party has not claimed. 


Motion for new trial, in Baker. Decided by Judge ALLEN, 
May Term, 1856. 


In the year 1845, at the June Term of Baker Superior 
Court, William Bailey obtained a judgment against William 
Brockett. On the 19th day of September, in the year 1845, 
a fi. fa. founded on said judgment was levied on “two negro 
children—a boy by the name of Reddick, about six years old, 
and a girl by the name of Margaret, about four years old,” 
as the property of the defendant. William Brockett, the 
defendant in fi. fa. then interposed a claim to said slaves, as 
the natural guardian of Bennett 8. Brockett, his son, a minor 
child. 

At the November Term, 1855, the claim issue came up on 
the appeal for trial, his Honor, Judge Perkins, presiding. 

Plaintiff in fi. fa. proved the identity of the negroes levied 
on; that they were in possession of defendant in 1845, and 
in the fall of that year. The fi. fa. and levy were then put 
in evidence, the fi. fa. bearing date the 10th June, 1845, and 
issuing from a judgment obtained the 3d day of June, 1845, 
and the levy on the 19th of September, 1845. The plaintiff 
then rested his case. 


EVIDENCE FOR CLAIMANT. 


Epmunpb D- House, testified, that William Brockett got 
possession of the negroes from Aaron Dixon. The names of 
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the negroes were Nancy, and two children, Armstead and 
‘Tom. William Brockett, the defendant, held the negroes by 
deed of gift from Aaron Dixon to Brockett’s wife and chil- 
dren. Nancy was a negro woman about thirty years old at 
the time the deed was executed—black complexion, stout, 
and limped a little in walking; Armsted was seven or eight 
years of age; Tom about five years of age—both stout built 
and quite dark. Aaron purchased the negroes from witness 
and paid him for them, and witness gave him possession of 
them. Dixon is grand-father to defendant’s children. The 
purpose Dixon had in view, as he understood, at the time of 
giving William Brockett possession of the negroes, was for 
the benefit of defendant’s wife and children. Defendant had 
no other negroes, to witness’ knowledge. Witness says he 
has no interest in the case, and is not connected with or re- 
lated to defendant; that Dixon purchased the negroes of. 
witness, and was in possession of them prior to the making 
the deed of gift to defendant’s wife and children. 

Witness was present when the deed was executed, and 
knows the negroes were given to defendant’s wife and chil- 
dren. Witness never resided in Georgia. Dixon owned 
other negroes than those in controversy, and had some four 
or five children besides Brockett’s wife. Does not know 
whether he ever gavo any of his other children slaves or not. 

LarkKIN C. MusGRoveE testified, that he was present when 
defendant swapped a negro boy named Tom, toa Mr. John 
Morrow. The swap took place in December, 1845. The 
defendant swapped Tom for two negroes, one named Reddick 
and the other Margaret. Tom was considered to be worth 
some three hundred and fifty or four hundred dollars. The 
said negroes, Reddick and Margaret, were children at the 
time of the trade or swap. Witness does not think there was 
much difference in the value between the two children and 
the boy Tom. Witness loaned the claimant’s son $15, $20 
or $25, to pay the difference; and defendant told witness 
that Tom was his son’s property, and he traded him as such. 
No person was present but Morrow, Brockett, his son and 
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witness. Defendant said he was authorized by his father-in- 
law, who gave the negroes to Brockett, to swap for the bene- 
fit of Bennett; that he believes the negroes now levied on 
are the same that were swapped for Tom; that Bennett 8. 
Brockett paid the money loaned to him by the witness ; 
knows but one negro i: the possession of deiendant, by the 


name of Tom. 

Witness proved the execution of a bill of sale for said two 
negroes, from Morrow to Bennett 8. Brockett, dated April 
5, 1845. 

Witness farther says, that he believes the bill of sale was 
written by John Morrow at the time the trade took place, 
Bennett 8S. Brockett paid the four hundred dollars in the ne- 
gro boy Tom andthe money I loaned him. Witness thinks there 
were six children, brothers and sisters of Bennett 8. Brock- 
ett, at the time the trade was made. Defendant did not 
say that Lennett claimed the boy for the purpose of keeping 
his, defendant’s, creditors from taking him. The defendant, 
witness believes, controlled the boy Tom as the father of 
Bennett; knows nothing of any fraud in the matter, and does 
not know of any attempt to defraud the creditors of defend- 
ant; knows nothing of the number of Dixon’s children, or 
how much he was worth. Witness has heard Brockett say 
that Dixon gave Bennett the negroes because Bennett was 
his first grand-son. : 

Peter J. SrRozier testified, that the original deed of gift 
from Aaron Dixon to the wife and children of defendant, the 
same as testified to by House, was attached to a set of inter- 
rogatories and answers of Quattlebum, the subscribing wit- 
ness-to it, and proving the execution of the deed of gift, and 
that the deed of gift, with the proof of its execution, was de- 
stroyed by fire in the burning of his office in 1548; that the 
deed was to the wife and children of the defendant, authori- 
zing the defendant to exchange the negro woman Nancy, Arm- 
stead and Tom, for other property. for the mc and benefit of 
the wife and children to whom they were given; that said 
deed of gift bore date before the ist of June, i845, and be- 
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fore the rendition of the judgment—precise date cannot be 
remembered—and had for its consideration, as expressed, 
love and affection. 


Claimant then introduced the bill of sale of E. D. House, 
made in Gadsden County, Florida, January 23d, 1841, to 
Aaron Dixon, for the slaves, N ancy and three children, Arm- 
stead, Tom and Sam. Claimant here rested. 


IN REBUTTAL. 


Joun J. CoLnins being introduced, testified, that Aarom 
Dixon had ten children; and at the time of the deed of gift 
to the children of defendant, he had but two other negroes. 
William Brockett came to Georgia, from Florida, in 1841, 
and brought Armstead and Tom with “im. Aaron Dixan 
was amply able to buy and pay for the three negroes of 
House, and that defendant, Brockett, was worth little or no- 


thing, and had no means to pay for the negroes. 

It was then made apparent to the Court, from the records, 
that in the same case, in the same Court, previously, a Spe- 
cial Jury had rendered a similar verdict, finding said pro- 
perty subject to said fi. fa. upon which a new trial had been 
ordered. 


The Jury found the property subject. 

Thereupon, Counsel for claimant moved a rule for a new 
trial, upon the grounds— 

1st. That the Jury found contrary to evidence. 

2d. That the Jury found contrary to law.. 

3d. That the Jury found contrary to law and evidence. 

4th. For that the charge of the Court was erroneous in 
this: that the Court charged the Jury that if they believed, 
from the evidence, that defendant in execution was in the 
possession of the negroes levied on at any time subsequent 
to the rendition of the judgment, then and in that event it 
would be their duty to find them subject, unless they were 
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satisfied that the title was in the claimant. If they were sat- 
isfied such was the fact, and that it was a bona fide title, not: 
having been made fraudulently and for the purpose of de- 
frauding the creditors of defendant, then and in that event: 
they should find for the claimant. But if they should be- 
lieve from the evidence, that the title to the negroes in ques- 
tion was in the wife and children of defendant, and not in 
Bennett S. Brockett, the claimant, they must find for the 
plaintiff, for the reason that it is not competent for a claim- 
ant to defend his claim by showing title in third persons, but 
must show title in the claimant. 

The motion for a new trial came on to be heard at said 
May Term, 1856, when the Court, after argument, made the 
rule absolute and ordered a new trial in bekalf of claimant, 
upon the grounds stated. Counsel for plaintiff in fi. fa. ex- 
cepted and assigns the same as error. 


Lyon & Cuark, for plaintiff in error. 


SLaventer & StaucutTeR, for defendant. 
By the Court.—LumPkIn, J. delivering the opinion. 


[1.] We think the Court manifestly right in granting a 
new trial in this case. 

Admitting Tom, the boy swapped by Bennett S. Brockett 
for the two negroes levied on, to have Leen trust property, 
and that the trustee, or the co-cestuz que trusts, might either 
follow Tom in the hands of Morrow, or else ratify the ex- 
change, and consider Reddick and Margaret as the proceeds 
of Tom substituted in his place; still, the egal title was in 
Bennett S. Brockett; and consequently, he was entitled to 
interpose the claim. 

[2.] We are inclined to think, that under the proof as to 
the right to the possession of the property in the cestuz que 
trust, he, as joint tenant, seized per me et per tout, of the 
whole property, might have claimed. 
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But concede that William Brockett, the defendant in exe- 
ecution, has no title, and the proof shows it incontestably, 
surely this property, belonging to the wife and children, is 
not to be subjected to the payment of the husband’s debts, 
upon a technicality! 





No. 82.—ELBert HEIs ter, plaintiff in error, vs. THE STATE 
OF GroRGIA, defendant. 


[1.] Wingate vs. The State, in 13 Ga. Rep. 396, recognized. 


[2.] A witness was asked a leading question. The question was objected 
to, and was ruled out. The party objecting to the question, then insisted 
that the witness should be prevented from testifying on the point to which 
the question related. The Court allowed the witness to testify on that 


point: Held, that the Court did right. 


Misdemeanor, in Lee Superior Court. Decided by Judge 
Auten, March Term, 1856. 


An indictment was found at the June Term, 1855, of Lee 
Superior Court, charging Elbert Heisler with playing and 
betting, on the 1st day of April, 1855, ‘for money and other 
things of value, at a game of faro, loo, brag, bluff, three-up, 
poker, vingtetun, seven-up, euchre and other games played 
with cards.” 

At the March Term, 1856, the case came on to be tried, 
when defendant’s Counsel moved to quash said indictment, 
on two grounds— 

1st. Because the allegations therein contained are insuffi- 


cient to sustain a conviction. 


vou. Xx.-20 


. 
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2d. Because the particular game of cards at which defend- 
ant had played, and on which the State sought a conviction, 
was not specified so that an issue might be formed and evi- 
dence collected. 

The Court over-ruled the motion. 

The case proceeded, and the State introduced WiLt1aM H. 
EnGuisu, who testified, that in the spring of 1855, and be- 
fore the finding of the indictment, he saw defendant engaged 
in playing a game of seven-up, being a game played with 
cards, in the County of Lee. The Solicitor then asked him 
“if the defendant played for money.” Defendant’s Counsel .. 
objected to this question as leading, and the Court sustained 
the objection. Defendant’s Counsel moved the Court to ex- 
clude the evidence of this witness, on that point, from the 
Jury, contending that the Solicitor, by his leading question 
having put the answer to it, in the mouth of the witness, 
should not so vary the question as to make it legal, and thus. 
elicit from the witness information that would be a reply to 
the objectionable question over-ruled by the Court. The 
Court over-ruled the motion, and permitted the Solicitor to 
prove by the witness that defendant played for money, and 
lost twenty dollars. To this decision, Counsel for defendant 
excepted. 

No other testimony was introduced, and the Jury found 
the defendant “‘ guilty ;”” whereupon, the Court fined the de- 
fendant one hundred dollars, and all costs, being the highest 
fine the Court was allowed, by law, to inflict. To this judg- 
ment of the Court, defendant’s Counsel excepted, and now 
assigns the same, together with the refusal of the Court to: 
quash said indictment, and the refusal to exclude the testi- 
mony of the witness, English, as to defendant’s playing for 
money, as error. 


R. F. Lyon, for plaintiff in error. 


Sol. General, Joun W. Evans, for defendant in error. 
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By the Court.—BeEnnine, J. delivering the opinion. 


[1.] The indictment in this case is like the indictment in 
Wingate vs. The State, (13 Ga. 396,) and that was held to 
be sufficient by this Court. The decision in that case, we 
are not asked to disturb. 

Whether a leading question shall be asked on the direct 
examination, is a matter for the discretion of the Court hear- 
ing the examination. 

The case, therefore, in which this Court would be bound to 
touch that Court’s judgment, allowing or not allowing a lead- 
ing question to be asked, would be an extreme one. 

In this case, the Court would not permit the leading ques- 
tion to be answered ; but as the question had been put, and 
had, therefore, done all the harm it could do, the party hurt 
by it, asked, as the only remedy, that the witness should be 
prevented from testifying on the point to which the question 
related. This request the Court refused to grant. 

This remedy would be worse than the disease. It is one 
which, so far as we know, has never been applied in practice. 
If a remedy known to the law, yet, whether it shall be applied 
in any case, is a matter which, like that as to the asking of 
leading questions, is for the discretion of the Court presid- 
ing. 

[2.] Upon the whole, this Court cannot say that it sees 
any thing to justify its interfering with the. refusal of the 
Court to prevent the witness from being examined on the 
point to which the leading question related. 

That question, it may be remarked, however, was not 
strongly leading. 

A little wholesome punishment inflicted upon the Counsel 
that indulge in such questions, would, no doubt, soon stop 
the practice. ' 

The fine imposed by the Court was not higher than the 
highest fine allowed by the law for such a case. 

We find no error in this bill of exceptions. 
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No. 33.—JEssE (a slave) plaintiff in error, vs. THE Stats, 
defendant. 


[1.] The Act of 1856, in relation to the qualification, selection and impan- 
neling Juries, is constitutional, and applies to trials for offences committed 
before its passage. 

[2.] Deafness is an infirmity for which, like ordinary sickness, the Court 
may excuse a Juror without the consent of the prisoner. 

[3.] The refusal of the Court to allow a re-examination of a witness, merely 
to have her testimony taken down, which had been omitted inadvertently— 
the Court would, no doubt, allow that to be done, if the parties could not 
agree as to the evidence. 

[4.] Witness may be recalled to explain her evidence. 

[5.] Itis the duty of the Jury, in making up their verdict, to weigh the whole 
evidence; and in doing this, they may consider the manner of the wit- 
nesses in giving their evidence ; but manner is not always a safe criterion 
of the credit due to a witness. 

[6.] The fact that a person accused of a crime did not fly, is but an equivo- 
cal evidence of his innocence. 

[7.] If there be a reasonable doubt resting upon the minds of the Jury, 
whether the crime charged was committed, they ought to acquit. 

[8.] The statement of the effect that a reasonable doubt resting on the mind 
of the Jury should have on their finding, is not an explanation of what is 
to be understood by a reasonable doubt. 

[9.] Circumstances not in proof cannot be considered by the Jury. 

[10.] The Jury cannot go beyond the evidence submitted in the cause, to 
raise doubts in their minds as to the guilt of the accused. 

[{11.] No error for the Court to charge the Jury that they are not responsible 
for the effect of their verdic‘, where prisoner’s Counsel insists on the pun- 
ishnent annexed by liw to the officer, to influence the verdict. 

{12.] If affidavit of witness, inconsistent with the testimony delivered on 
trial, be relied on to impeach her, it may be explained and shown to have 
been given under circumstances not implicative of her character or integ- 
rity. (See 4.) And when her evidence is attempted to be impeached by 
the proof of counter statements under oath, she may be supported by the 
proof of consistency in her statements. 

[13.] A witness'who makes an affidavit, which is untrue, without knowing 
its contents, and having no reason to know them, is not worthy of credit; 
but not so, if the affidavit is drawn from witness’ statements, which are 
true, but erroneously written by the draftsman. 


[14.] No error for the Court to instruct the Jury emphatically in regard to 
the form of their verdict, if it be not done in a manner to impress the 
minds of the Jury unfavorably to one of the parties. 
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Indictment for ‘rape, in Decatur. Tried before Judge 
ALLEN, June Term, 1856. 


Jesse (a slave) was arraigned for trial at said term, upon 
an indictment containing two counts: one for rape, and the 
other for an assault with intent to commit a rape. The par- 
ties then being ready, and proceeding to form a Jury to try 
the case, the first Juror on the panel, John Smith, was called 
and put directly upon the prisoner, who objected to the mode 
of putting the Juror on him, insisting that before the Juror 
could be put on him, the prisoner, it was necessary to pre- 
sent the Juror to the accused, so that objections might be 
made, as to his competency as a Juror, if any existed; and 
that if then no objections should be made, the Sol. General 
should ask the Juror the questions prescribed by the Act 
in relation thereto, approved February 28, 1856; that the 
Jury should be selected according to the provisions of that 
Act. 

The Court over-ruled the objection, and held that that Act 
did not apply to offences committed before its passage, ke. ; _ 
to which ruling, prisoner’s Counsel excepted. Prisoner’s 
Counsel then asked the Court to try the Juror’s competency. 
The Court ordered the questions prescribed by Statutes, ex- 
isting previous to the Act of 1856, to be propounded to the 
Juror, which he answered affirmatively. The Court being 
requested to test the Juror’s competency further, the Juror 
was tested by “triors,” according to the law as it existed 
pievious to said Act of 1856. ‘Two Jurors were thus se- 
lected. 

A Juror having been sent before the triors, he answered, 
in response to questions addressed him by prisoner’s Counsel, 
that he had formed and expressed an opinion from what he 
had heard in relation to the guilt or innocence of the ac- 
cused; and from what he had heard, he had a bias or preju- 
dice resting on his mind, for or against the accused. Coun- 
sel for prisoner insisted that the Juror should be set down 
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for cause, without waiting for the report of the triors. The 
Court refused the motion, and prisoner excepted. 

One John M. Potter was then called as a Juror, and put 
on the prisoner; having affirmatively answered the statutory 
questions, he was put on triors, and answered before them, 
that he had heard a ; "tion of the testimony of Mrs. Patter- 
son before the commiiiing Magistrates, and but little of it; 
and that he had formed and expressed no opinion from what 
he did hear; but that the same had made an impression on 
his mind against the prisoner; he was challenged for cause, 
The Court refused to allow the challenge for cause, and or- 
dered the triors to examine and report on his competency; 
he was reported incompetent. 

A. S. Curry was then called, and having answered the 
formal questions negatively, was sent before the triors, and 
answered, that from what he had heard, he had formed an 
opinion as to the guilt or innocence of the accused, which was 
still resting on his mind, though it might be removed by the 
evidence; he would not say that it would, but thought it 
could be. Prisoner asked that he be set down for cause at 
once. The Court refused, and ordered the triors to examine 
and report on his competency; which was also exzepted to. 
Being reported competent, prisoner’s Counsel insisted that 
notwithstanding the report, the Juror had shown himself in- 
competent in the presence of the Court, and ought to be adjudged 
incompetent. The Court over-ruled the objection, and pris- 
oner excepted. 

James Lasseter being called, and having answered he had 
conscientious scruples in regard to capital punishment, the 
Solicitor General replied aloud, and in the hearing of the 
panel yet to pass before the accused, “that they then had no 
use for him, as this was a hanging case.” 

George L. Earnest, one of the panel, being called up, sta- 
ted to the Court that he was a little hard of hearing; that if 
taken as a Juror, he could not well hear the evidence. The 
Court discharged him, and no objection was made thereto. 

The Jury being made up, Counsel for the State then pro- 
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ceeded to open the case and submit the evidence on behalf of 
the State. 

Mrs. CAROLINE E. PatTerson, the main witness sworn on 
the.part of the State, examined and cross-examined, recalled 
on the part of the State, and again cross-examined. Coun- 
sel for prisoner proposed to ask the witness some questions 
not strictly in rebuttal, stating to the Court that by inadver- 
tance, they had neglected to have her answers to (?) similar 
examination taken down when she was under their cross-ex- 
amination the night before; and that they desired to ask the 
questions now in order to have answers thereto taken down. 
The Court refused, and prisoner excepted. 

The evidence having closed, the Solicitor General, whilst 
addressing the Jury in conclusion, asserted, in the course of ~ 
argument, that prisoner was of bad and imfamous character. 
Counsel for prisoner requested the Court to stop the Counsel 
and correct the statement. The Court interrupted the Soli- 
citor, who insisted that such was the proof, and continued to 
discuss his bad character, without being checked by the 
Court, although again appealed to by prisoner’s Counsel. 

(All that is disclosed in the brief of evidence as to priso- 
ner’s character, is this: John C. Patterson re-examined by 
the State, says—‘‘ My wife assigned two reasons for threat- 
ening to run Jes off: one was, that his owner did not furnish 
him with sufficient clothing, and it took up too much of his 
wife’s time in patching and washing for him; the other rea- 
son was, that he was of an impudent family of negroes, and he 
believes his former owners were afraid of him. She had 
some fears, and believed her own negro woman was more 
indolent on account of him.’’) 

The like objection was made with the like result, when the 
Solicitor, commenting on the evidence of Mrs. Patterson, 
said: “her little girl, eleven years old, was awake and up 
while the prisoner was in Mrs. Patterson’s room, and knew 
and called out that it was prisoner.” Counsel for prisoner 
denying that such was the proof, and the Solicitor still in- 
sisting upon the fact as proven, as a fact identifying the pris- 
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oner as the person making the assault on the person of Mrs, 
Caroline E. Patterson. 

(The brief of evidence shows Mrs. Patterson’s testimony, 
the only witness who testified on this subject, to be this; 
Mrs. Patterson, referring to the assault upon her, which she 
had previously stated to be by the prisoner, on her bed, in 
her sleeping room, at her house, between midnight and day, 
goes on to state, “My children awoke and he made his es. 
cape into a shed room, but I followed him into the shed room, 
and I told my daughter to open the door, but she did not. 
He did not open the door, nor my daughter either, and he 
turned round and pushed me back into my room; I turned 
round and looked at him as he was pushing the windows.” 
In another place she says, ‘‘ When he (prisoner) left my bed- 
room, four ef my children were awake; there were two lying 
on my bed that awoke; my other children were in the room, 
and I told my daughter to open the door, but she did not. 
My children awoke and commenced crying and _ hollowing, 
which caused him to leave the bed. When he left my bed I 
followed close behind through the door into the shed-room 
adjoining my room, and he pushed me back. When he pushed 
me back, he went into a window and pushed it open and 
jumped out.” And in the concluding part of her testimony 
she adds: ‘“‘ When the negro man jumped out of the window, 
my little girl said, “that looks like Jes.’’) 

It is also charged as error, that “the Solicitor made fre- 
quent and repeated diversions from the evidence, in his state- 
ments and comments to the Jury, unsupported by the evi- 
dence, either directly or inferentially;’’ to which prisoner 
objected, without being supported by the Court; and that 
among other things the Solicitor remarked, that ‘I call on 
you, gentlemen of the Jury, this night to make a mark on 
the slave population, that will curb them in the commission 
of this dastardly crime that is taking the whole.” Again: 
“that it was necessary for them to make an example of this 
wretch, (meaning the prisoner,) to protect and defend the 
honor, and integrity, and character of the County of Deca- 
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tur, to protect their wives, sisters, and mothers, and daugh« 
ters from such outrages.” 

The argument having closed, Counsel for prisoner re 
quested the Court to charge the Jury— 

1st. ‘“ That if the witness, Caroline E. Patterson, has con- 
tradicted herself or sworn falsely, in any material point, that 
she is not to be believed by them in any particular.” This 
the Court declined to do as requested, but having read the 
same (said) yes, this is law; but the contradiction must be 
plain and palpable, and without explanation; and you must 
be satisfied that witness contradicted herself knowingly and 
wilfully; and then, if unexplained, the rule would exist, and 
not till then. 

2d. “‘ That if this witness has by so doing, (contradicting 
herself in a material point,) or otherwise, (as by her manner 
of testifying,) placed herself in a position not to be believed 
by them, then they cannot find the prisoner guilty, as there 
is no evidence to sustain the charge.’’ The Court also re- 
fused this charge in the words requested, but read them over 
and said—yes, gentlemen, this also is true, but you must take 


it with the same qualifications and instructions as to first 
point. e 

3d. “That if the fact that the prisoner did not try to get 
out of the way; that he remained there for some time, then 
went home where he was found by the persons in search of 
him, are circumstances to be considered by the Jury as evi- 
dences of his innocence.” This the Court refused to charge 
as requested, but charged the Jury, that these facts, if there 
were no others ; that if they were disconnected from all other 
circumstances, would be circumstances of his innocence ; but 
as it was, they were to take them as mere badges that might 
indicate his innocence, if not rebutted or contradicted by 
other and better evidence. * 

4th. “ That he was then (at the house of Patterson) with 
his wife, is also to be considered by the Jury as a. circum- 
stance in favor of the prisoner’s innocence.” This the Court 
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also refused as requested, but added, that they should take- 
and consider that circumstance in the same manner and with 
the same qualifications indicated by the Court in his charge 
to 3d request. 

5th. ‘That if there is a reasonable doubt on the mind of. 
the Jury that the crime was not committed as charged by: 
the witness, Mrs. Patterson, then they could not find the 
prisoner guilty.” This request was refused as requested ; 
but after reading the same to the Jury, the Court said, yes, 
this is a correct principle, and I give it to you in charge; 
but it is not every doubt that will justify this conclusion ; 
it must be a reasonable doubt; such an one as in the ordi- 
nary business transactions of your every day life, would stay 
you from acting; as would satisfy you that you were wrong ; 
in other words, it must be such a doubt as you could give a 
reason for if called on. 

6th. “ That if there is a reasonable doubt on the mind of 
the Jury, from the evidence and all the circumstances, that 
the prisoner is the person who committed the offence charged 
by the witness, Mrs. Patterson, or by the prosecutor, that 
then they cannot find the prisoner guilty.”’ 

7th. “ That if there is a reagonable doubt on the-mind of 
the Jury (from any cause) as to the guilt of the prisoner, 
that then the Jury cannot find the prisoner guilty of the 
charge.”’ Both of these requests the Court refused to 
charge as requested; but admitted them as correct principles 
and gave them in charge, with the same qualifications, re- 
strictions and limitations as those added to 5th request. 

The Court then charged the Jury, that “from the argu- 
ment of Counsel to you, I feel bound to charge you, gentle- 
men of the Jury, that you are not responsible for the effect 
of your verdict; that you have nothing to do with: but it 
belongs to and falls upon a different department. And 
again: That the witness, Mrs. Caroline E. Patterson, is enti- 
tled to credit until she is impeached and disqualified; and 
that to impeach and disqua.ify a witness, there must be the 
joint oath of two witnesses, or the oath of one witness and con- 
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vincing concomitant circumstances ; and then apply this princi- 
ple to Mrs. Patterson’s testimony. Again: That the joint oath 
of two witnesses, or the oath of one witness and concurring con- 
comitant circumstances may be rebutted by evidence corrob- 
orative of the testimony of the witness attempted to be im- 
peached ; which principle was applied to Mrs. Patterson’s 
evidence. Again: That direct and irrefragable evidence 
cannot and need not always be produced in criminal cases; 
ull that is necessary is, that the Jury, whether the proof be 
positive or presumptive, be satisfied of the defendant’s guilt ; 
that if they believe that the affidavit administered to Mrs. 
Patterson by John Hutchinson, was not read over to her be- 
fore she was sworn to it, or that Mrs. Patterson, at the time 
of taking the affidavit, did not know the contents of the same, 
that her taking that affidavit did not impeach her testimony 
or disqualify her as a witness ; that in making up their ver- 
dict, as Counsel for the State had abandoned the charge of 
rape, if they found the defendant guilty, that then, in writing 
out their verdict, they must find the defendant guilty of an 
assault with intent to commit a rape; if not guilty, then, 
generally, not guilty. But pay attention to me, gentlemen ; 
I will repeat the form of your verdict again, in case you find 
him guilty, for I want you to be particular. If you find the 
defendant guilty, write your verdict, ‘“‘ We, the Jury, find the 
defendant guilty of an assault with intent to commit a rape.”’ 
If you do not, then write that you do not find him guilty. 

To all which charges, manner of and refusals to charge, 
prisoner, by his Counsel, excepted, and now assigns the same 
-ag error. 


R. F. Lyon, for plaintiff in error. 
Sol. Gen. Hvans, for defendant. 


By the Court.—McDona p, J. delivering the opinion. 


[1.] This Court, at the Savannah June Term last, in the 
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case of Ralph (a slave) vs. The State of Georgia, decided 
that the Act of 28th February, 1856, in relation to the qual- 
ification, selection and impanneling of Jurors, is constitu- 
tional, and that it is law in regard to offences committed be- 
fore its passage. It violates none of the constitutional rights 
of the people, and is perhaps better adapted to the obtain- 
ment of impartial Juries than either the Common Law or 
antecedent Statutes. We, therefore, reverse the decision of 
the Circuit Judge on that point. 

[2.] The Act does not define deafness as a disqualification 
for serving on a Jury. Nor does it sickness of any descrip- 
tion; and yet, it is not error for the Court to excuse a per- 
son who is sick, from serving on a Jury; nor can it be to ex- 
cuse one who is laboring under the infirmity of deafness. 
The Court discharged the Juror without consulting the pris- 
oner, and he had a right to do it; but in this case, the pris- 
oner did not object, and cannot now say there was error. 

[3.] It was in the discretion of the Court to have allowed 
the re-examination of Mrs. Patterson; but that the Court 
refused to permit it, is no error. The object was to have her 
testimony taken down, which had been inadvertently omit- 
ted. The taking down of the evidence has nothing to do 
with the trial of the case. The verdict of the Jury would be 
good if it were entirely omitted. But the Court would, 
doubtless, in all cases, allow evidence to be taken down which 
had been omitted by mistake or accident, upon its being re- 
duced to writing or stated to the Court; and on disagree- 
ment between Counsel, call the witness, not for re-examina- 
tion, but merely to state the testimony already given. 

[4.] The witness, Caroline E. Patterson, had been exam- 
ined, and was recalled to explain her evidence. If the wit- 
ness had committed any errors in delivering her evidence, 
she had a right to correct them. The principal error was 
her denial that she had made the affidavit on which the war- 
rant was issued. But that statement seems to be satisfacto- 
rily explained. She had narrated the circumstances to Sam- 
uel C. Patterson, who superintended the drawing of the affi- 
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davit. It was taken from a form book; and when prepared, 
he said it was unnecessary to read it to her, and it was not 
read to her. She denies that it was read to her, though the 
Justice’s recollection differs from hers and Samuel C. Pat- 
terson’s. He thinks it was read over toher. Peter J. Gray, 
who was present, thinks it was not read to her. In the brief 
of the evidence, as taken by the examining Magistrates on 
the return of the warrant issued on that affidavit, Mrs. Pat- 
terson is represented as having sworn that “the said boy Jess 
took up her dress and attempted to have sexual intercourse,” 
&e. The Court ought not to have charged the Jury that if 
Mrs. Patterson had sworn falsely, or contradicted herself in 
any material point, she is not to be believed in any particu- 
lar. Ifshe had sworn falsely, wilfully and knowingly, she 
would not have been entitled to credit, in any respect. But 
that was not the request; and the weight of evidence would 
not justify the inference. She had stated the facts to one. of 
the witnesses who immediately retire] with the Magistrate to 
write the affidavit, which was instantly prepared and brought 
to her; and she had a right to suppose that it was drawn in 
accordance with her statements. 

The affidavit for a warrant was taken from a form book, as 
stated, and contains the direct and positive charge of rape. 
On the next day, when the affiant, Caroline E. Patterson, 
was examined before the committing Magistrates on the war- 
rant issued against Jess, her testimony was committed to 
writing; the copy of the written evidence contains no such 
charge; and on a further examination before four Magis- 
trates, (and when or why this examination was taken, does 
not appear,) she is represented as swearing to an attempt 
only. Her testimony on this point is consistent, through- 
out, when it is taken down as she delivers it, and is only con- 
tradicted by an affidavit which the weight of evidence shows 
was not read to her, and which seems not to have been writ- 
ten in accordance with her statements. It was natural 
enough for her to have denied making an affidavit which con- 
tained matter that she knew she had not authorized to be 
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put in one to be drawn for her. She seems not to be conver- 
sant with writing, and had not, probably, written enough to 
acquaint herself with her own signature; and may, there- 
fore, have placed her denial of it, more on the matter it con- 
tained than on the hand-writing; for although she had ex- 
amined, she did not «em to know that Mr. Hutchinson had 
signed it, and immediately declared, that if it was the paper 
he signed, she had signed it. 

[5.] The charge of the Court was quite as favorable to the 
prisoner, on the second request of his Counsel, as his case 
warranted. 

The first part of this request has already been considered, 
and the second, as to the witness’ manner of testifying, what- 
ever it may have been, would not warrant a charge of acquit- 
tal. It is true, that in making up their verdict, the Jury 
-have a right, and it is their duty,‘to. weigh the whole evi- 
dence; and in doing that, to regard the witness’ manner. 
But the manner is not always a safe criterion for judging of 
the credit of a witness. Difference of temperament, and 
habits of life and business, may produce a difference of man- 
ner in the most honest and upright witnesses, when put on 
the stand in a public and crowded court-room. Imperturba- 
ble depravity might be able to make there a greater apparent 
exhibition of candor and sincerity, than the most scrupulous 
but disconcerted integrity. . 

[6.] The Court charged, substantially, as was asked in the 
third request. The Jury, were told that the evidence relied 
on to establish the innocence of the prisoner, might be re- 
garded as badges of his innocence, if not contradicted by 
other and better evidence. This was, in effect, telling the 
Jury that they ought to be controlled by the weight of evi- 
dence. 

As flight is not always evidence of guilt, or, at least, in 
some cases, very slight evidence of it; so, the fact that a per- 
son accused of a crime has not fled, is very equivocal evi- 
dence of his innocence. 

The Court ought not to have charged the Jury as asked in 





MACON, JUNE TERM, 1856. 167 


Jesse (a slave) vs. The State. 








the fourth request, even with the qualification. The circum- 
stance relied on in that request, as tending to establish the 
innocence of the prisoner, we consider as not of the slightest 
value for that purpose. 

[7.] The Court did charge as requested fifthly, and it was 
right that he should; it was his duty, also, to explain what is 
meant by reasonable doubt; but we think there was error in 
his explanation, and in the instances put by way of illustra- 
tion. 

[8.] The explanation was rather as to the effect a reasonable 
doubt should have on their finding, than as to the nature or 
kind of evidence that should leave a reasonable doubt resting 
on the mind. There is no question as to the effect of a rea- 
sonable doubt. When the mind of the Jury cannot come to 
a satisfactory conclusion on the issue before them, from the 
evidence properly considered, they should leave the parties 
as they found them. This is the rule both in civil and crimi- 
nal cases, but a greater caution should be observed in com- 
ing to a conclusion, when life or liberty are involved in the 
issue ; and this constitutes the difference. But a doubt can- 
not satisfy the mind of the innocence of a party, more than 
it can of his guilt; nor can a doubt satisfy the mind that it 
would be wrong to convict. But the existeuce of a doubt, 
the absence of that amount and quality of* evidence which 
ought to satisfy the impartial and unprejudiced judgment of 
a reasonable and conscientious man of the guilt of the ac- 
cused, would render it improper to convict. Doubt ceases 
when there is conviction. There can be no conviction where 
there is doubt. Buta man may be satisfied, that where there 
is an equipoise in his mind, after putting in the balance all 
the circumstances, pro and con, a particular measure or pro- 
ject; or in other words, where there is a doubt, it would be 
wrong for him to-act. But this explanation does not define 
or describe a reasonable doubt. It is no more than the ab- 
Sstract proposition, that'a man’s judgment ought to be con- 
vinced before he acts.. The charge requested was, “if there 
was a reasonable doubt on the mind of the Jury, that the 
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crime was not committed,” &c. If the crime was not com- 
mitted, the prisoner could not be guilty. If the evidence 
submitted to the Jury was unsatisfactory to them that the 
crime charged in the bill of indictment had been committed; 
(not by Jess, but by any one ;) if their minds were in equi- 
librio on that point, and their judgments were not satisfied 
by the evidence, then there was a reasonable doubt on their 
minds as to the proof of the crime, without which the priso- 
ner could not be guilty. 

It is not the doubt that satisfies, but it is the insufficiency 
of the evidence, in some of the respects in which it may be 
proper to consider it, that leaves the mind in such doubt as 
to render it improper to act upon it. If the mind is wavering, 
unsettled, cannot be satisfied, from the evidence, whether the 
crime was committed at all, it would be wrong to convict. 
But the Jury ought never to be left to infer or to conjecture 
that they can create for themselves a doubt and act upon it, 
for the exculpation of the guilty. A thousand fancies may 
suggest themselves to skeptical minds, to create unsubstan- 
tial doubt—as, that witnesses may not remember accurately, 
may be mistaken, may swear falsely, &c. &e. &c. Such 
things are not allowable. Witnesses must be believed, unless 
they be impeached in some of the modes which the law de- 
clares sufficient to throw suspicion on their testimony. If 
their evidence be in no manner impeached, it is entitled 
to implicit belief, and the Jury which disregards it incurs the 
guilt of wilful or reckless error. 

[9.] The Court ought not to have charged the Jury as 
asked in the sixth request. The Jury was not authorized to 
consider circumstances not in proof. If in proof, they were 
evidence. 

[10.] We say that neither was there error in the Court 
in refusing to charge as asked in the 7th request. The Jury 
ought not to have received any instructions, that would have 
allowed them to go out of the evidence to search for a doubt 
on which to acquit,the prisoner. 

It is unnecessary to consider the errors growing out of ex- 
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ceptions to the argument of the Solicitor General, made in 
the Court below. It may not be amiss, however, to observe, 
that while the safety of society requires the faithful prosecu- 
tion of offenders against the laws, the State does not ask their 
conyiction but upon a calm and dispassionate investigation of 
the charges against them. 

[11.] There is no error in the charge of the Court to the 
Jury, that they were not responsible for the effect of their 
verdict. Such a charge may become proper when the Coun- 
sel for the accused puts his defence not upon the evidence, 
but on the punishment prescribed by law for the offence for 
which he is indicted. 

[12.] The charge of the Court was right, in respect to the 
credit due to Mrs. Patterson’s evidence. It was given, of 
course, in reference to the mode of impeachment resorted to 
in this case. What has already been suid in regard to the 
affidavit to obtain the warrant, need not be repeated here; 
and the weight of evidence is corroborative of the balance of 
her testimony. 

[13.] The charge of the Court as to the effect of an affida- 
vit taken by a witness, which was not read to her, and the 
contents of which she did not know at the time, taken apart 
from all other evidence, or there being no other evidence to 
that point, is not correct. 

For a witness who makes an affidavit which is untrue, with- 
out knowing its contents, and having no reason to know them, 
is not.entitled to credit; but a witness who states his evi- 
dence to tke writer of the affidavit, and who swears to its 
contents when drawn, without reading or hearing it read, is 
not guilty of perjury, though the facts be not truly set out in 
the affidavit; for the witness, in such case, has a right to be- 
lieve that the affidavit was drawn according to his statements. 
The Court .charged, in this case, under the evidence given ; 
and we think, for reasons already set forth, that there was 
no error. 


It is not alleged in the record that the emphasis and repe- 
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tition of the closing part of the charge, in regard to the form 
| of the verdict. of the Jury, were such as were calculated to 
impress the mind of the Jury unfavorably to the prisoner, 
There were two counts in the indictment: one for rape; the 
other for attempt to commit rape. It was proper that the 
attention of the Jury should have been called directly to the 
fact, that the count inthe bill of indictment for rape had 
been abandoned, and that they went to trial on the count for 
attempt to commit rape, exclusively; and that their verdict 
should be, guilty of that particular offence, and not for the. 
other, if they should find a verdict of guilty. 














No. 34.—Joun Dox ex dem. of Philip West et al. plaintiffs 

in error, vs. RICHARD Rok, casual ejector, and JAMES 
DRAWHORN, tenant, defendant, and Hines Hozt, co-de- 
fendant. 


: 

[1.] If the person who is the true owner of land, sells it at a time when it is 
| not held adversely to him, and gives his bond for titles to the purchaser ; 
- - and afterwards, in performance of the condition of the bond, makes a deed 

\ to the purchaser, the deed is not within the 32d Henry VIII. as to bracery 

i and the buying of titles, although the land, at the time when the deed wae 
made, had come to be held adversely to the vendor and the purchaser. 


Hjectment, in Lee. Tried before Judge ALLEN, March 
Term, 1856. 










\ 

Philip West brought an action of ejectment against James 
Drawhorn, as tenant in possession, to recover lot of land No. 
281, in the 14th district of Lee County, and mesne profits. 
Subsequently, Hines Holt appeared in Court and, by order, 
was made a party defendant to said action. e 
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The following is a brief of the testimony introduced by the 
plaintiff on the trial : . 


A copy grant in the usual form, from the State of Geor- 
gia to William Hancock, sen. of Amason’s district, Wilkes 
‘County, for lot of land No. 281,.in the 14th district of the 
Ist section of Lee County; said grant issued by Wilson 
Lumpkin, Governor of Georgia, dated the 19th day of De- 
cember, 1831, and in pursuance of the several Acts of the 
General Assembly of said State, passed on the 19th day of 
- June, 1825, and on the 14th and 27th days of December, 
1826, to make distribution of the land acquired of the Creek 
Nation, by a treaty concluded at the Indian Springs, on the 
12th day of February, 1825, and forming the Counties of 
Lee, Muscogee, Troup, Coweta and Carroll. 

Then a bond or other contract, in writing, made by Wil- 
liam Haricock to Thomas Kilpatrick, with an assignment 
thereon to Daniel Methvin, together with the testimony taken 
by commission of Archibald Ritch, to prove the execution of 
said bond and of said transfer. Said bond is dated the 11th 
day of March, 1828. The obligor, Hancock, therein ac- 
knowledges himself bound to said Kilpatrick in the penal 
‘sum of $200. The condition recites that the former has 
sold to the latter said lot of.land, and that said bond is to 
become void if, after the plat and grant therefor is taken’ out, 
Hancock shall make to Kilpatrick “a lawful warranty title” 
for. said land. 

Said transfer is as follows : 


‘“‘ For value received, I transfer the within bond to Daniel 


Methvin, this 7th October, 1833. 
THOMAS KILPATRICK. 


ARCHIBALD Ritcu testifies, that William Hancock made 
the bond to Thomas Kilpatrick ; it was made in Newton 
County, Georgia, on the 11th March, 1828; witness is the 
subscribing witness thereto, as a Justice of the Peace; be- 
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lieves the transfer to be in the handwriting of Thomas Kil. 
patrick, to the best of his recollection, from having often 
seen him write. Of his own knowledge, does not know what 
has become of Kilpatrick. Five or six years ago, his son 
told witness he understood he was dead. The signature in 
said bond is the genuine signature of said Kilpatrick; he 
lived near witness for several years ; has seen him write of- 
ten ;\and from him his intimate acquaintance with his hand- 
write, believes the signature on the back of said bond to be 
his; has heard he was dead; does not know it. Witness 
married said Kilpatrick to Martha Lyon while he was a Jus- 
tice of the Peace; they had some four or five children; 
knows not how many were males or females, or their ages. 

In 1827, William Hancock came to witness’ house in com- 
pany with Elisha Trammell; knew him eight or nine months 
before and after the giving the bond, and perhaps a little longer ; 
does not know who wrote the original bond ; does not know that 
it was brought to witness already written. There looks: to 
be some difference in the handwriting ; does not know, only 
as the dates show, whether the signatures were written at or 
about the same time. Hancock lived in Newton County 
about two years; knows nothing more of his whereabouts; 
saw no money paid or notes given; does not know what oc- 
curred. The last time witness saw Kilpatrick, was about the 
year 1828 or 1829, in said Newton County; saw him write 
in Kilpatrick’s books; kept a grocery in said County, near 
witness’ residence ; does not conclude it is Kilpatrick’s hand- 
writing from a comparison with other writings of his; could 
not name the number of times, he has seen him write so fre- 
quently ; knows not as to the uniformity of his handwriting ; 
wrote only a tolerable hand; does not know whether he, wit- 
ness, is an expert or not in the detection of forgeries; could 
not detect the forgery of a person’s handwrite, unless inti- 
mately acquainted with it. 

Then, a deed from William Hancock of Ta'bot County to 
Daniel Methvin of Coweta County, dated the 16th day of 
March, 1847, with clause of warranty for said lot, made in 
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said Talbot County—consideration, $200. Witnesses, El- 
bert Manes and Benj. Manes, J. P. Said Hancock signing 
by making his mark. Deed duly recorded. 

A deed from Daniel Methvin to Philip West for said lot, 
executed in Lee County, in presence.of John Whitsett and 
B. G. Smith, J. P. dated the 24th day of May, 1847, and 
duly recorded. Consideration, $350. 

JessE L. Baker and JAMES McCauty testified, under 
commission, that they were acquainted with Thomas Kilpat- 
‘rick, and knew him in Newton County, about fifteen or 
twenty years ago; he resided in said county several years; 
left there sometime between the years 1835 and 1840; can- 
not state positively whether said Kilpatrick is alive or dead; 
but it is generally understood he was dead; they heard he 
was dead about ten years ago; they believ a he was dead, 
‘because such was the uncontradicted report; they knew his 
family ; he was a married map, and they knew his wife ; four 
ef his children by said marriage survived him, to-wit: Wil- 
liam, (since dead,) Marion, Newton and Margaret. All the 
last named are now living; the ages of the sons vary between 
twenty-two and thirty years; and, they suppose, Margaret 
is about 14 years of age, and is unmarried ; the widow is still 
4in life; has never married again, and her name is Martha 
(Kilpatrick. They know of no other children. 

ARRINGTON H. PHILLips and. BENJAMIN GREEN testified, 
that Hines Holt and Michael Perry were in possession of said 
lot from early in January, 1847; they deadened forty acres 
of it at that time, and have continued to cultivate the same; 
~worth five dollars per acre per annum for rent; that for the 
last three or four years there has been as much as eighty 
acres cleared on said land, and in cultivation, worth the same 
price for rent; that Philip West, at and before the first of 
January, 1847, and afterwards, later than May, 1847, 
as testified to by Benjamin Greene, owned an adjoining 
lot, No. 270, in same district, and. had inclosed under his 
feace and in cultivation, a strip of land over the line on 
Bie. 281. Witness owned the plantation before West did, 
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and when he came in possession of it nineteen years ago, he 
found the said portion of the said lot inclosed; he set up no 
elaim to it himself, but does not know whether West did or 
not; he has since bought the same plantation back; and 
when he bought it back from West, he gave him directions 
to hold on to the inclvusure for him, West. 

Benj. GREEN testificd, that West and himself attended the 
sale of said land when sold by McElven as administrator, and 
that he, Green, bid for the land at said sale; that the strip 
of land inclosed in his fence contained between three and 
four acres; that he had never owned or claimed, sold or 
bought, 281, or any part of it; that West, in 1846 and 1847, 
lived on the adjoining plantation, and knew of the purchase 
and possession of the defendants. 

WILLIAM Moon testified, that on the 10th day of January, 
1847, as the overseer of the defendant, (Holt,) he took charge 
of said plantation, and moved and built cabins on 281, and 
cleared and cultivated that year thirty-five or forty acres of 
said lot, and that it was worth $12 per acre to clear and 
fence the same. 

Berry M. WILLIAMS testified, that at the time suit was 
commenced, the premises in dispute were in possession of 
James Drawhorn, as the over-seer of Hines Holt. 

The plaintiff here rested his case. 

The defendants then put in evidence the original grant, 
the substance of which has already been stated, and being the 
same as that described, except that these additional words, 
appear inscribed on this, to-wit: } 


** Received eight dollars of Luke Turner. 


JOHN WILLIAMS.” 


A fi. fa. issued from the Justice’s Court of the 168th dis- 
trict G. M. Wilkes County, in favor of Luke Turner, vs. Wil- 
liam Hancock, sen. for the sum of six dollars, principal, and _ 
anterest and costs. Dated the 17th day of April, 1826. 

A levy is indorsed thereon, of one bed and furniture, four 
earthen plates, one pewter pepper box, four pewter plates and 
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one tin tumbler. Dated 7th November, 1826. There is this 
further entry: 


“This property claimed by a different person, and the 


claim sustained. March 6, 1827. 
JAMES COLLY, Const.” 


On the 23d.day of November, 1831, James Moore, Con- 
stable, makes a return thereon of “no property.” 
And then appear these additional entries thereon : 


“ GrorerA, LEE County: 
To any lawful officer for said county to execute and return, 
this the 17th April, 1832. 

“‘Levied the within fi. fa. on lot of land No. 281, in the 
14th district of Lee County, as the property of William Han- 
cock. This April 17, 1832. 


8. L. HOLLIDAY, Const.” 


‘“‘The within levy sold for thirty-five dollars, which, after 
paying the cost of backing, levying, advertising and sale, and 
satisfying, in full, this fi. fa. leaves in my hands unexpended, 
the sum of eleven dollars. July 3d, 1832. 

JAS. R. MARTIN, Sheriff.” 


A deed from said Martin, Sheriff of Lee County, to John 
Woolbright, for lot 281, 14th Lee. Dated 3d July, 1832. 
Witnesses, Thomas Hughes and John Richards, J. I. C.; 
consideration, thirty-five dollars, describing the land as levied 
on by a fi. fa. from a Justice’s Court in Wilkes County. 
Luke Turner vs. William Hancock, sen. Duly recorded. 

A deed from said Woolbright to William Spence, for said 
lot, dated 28th day of February, 1834; made in Lee County ; 
consideration, $200. Witnesses, Horatio Sims and Moses S.. 
Leger, J. P. Duly recorded. 

A deed from Wm. Spence to J. W. Cowart for said lot, dated” 
28th day of July, 1834; consideration, $300; made in Sum- 
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ter County; witnesses, John B. Kennedy, Thomas H. Dixons 
recorded in Lee County, 28th day of November, 1850. 

A deed from John W. Cowart to George Wyche for said: 
lot, dated 2d day of January, 1836; witnesses, Nancy G.. 
Brown and D. H. Brown, J. P.; made in Sumter County ;: 
properly recorded. 

A deed from Elias McElven, administrator of George 
Wyche, to William H. McElven for said lot, dated the 28th 
day of January, 1848; made in Decatur County ; sale on the 
first Tuesday in November, 1845; said deed containing saffi- 
cient recitals to authorize the sale; but beyond that, there 
was no order to sell by the proper Court introduced, or any 
other evidence of any; said deed recorded 6th day of March, 
1850. . 

Plaintiff’s Counsel objected to the reading said deed in 
evidence without said order; which objection was over-ruled 
by the Court. 

A deed from William H. McElven to Elias McElven for 
said lot of land, dated the 28th day of January, 1848; made 
in Decatur County ; witnesses, John H. McElven and N. H. 
Hicks, J. P.; recorded the 6th day of March, 1850. 

A bond for titles for said lot to Michael W. Perry, made 
by Elias McElven, conditioned to make titles on the pay- 
ment of the purchase money; made in Lee County on the 
25th day of December, 1846. 

Transfer on said bond of two thirds interest in said bond 
to Hines Holt, dated the 25th day of February, 1847. 

A deed from Elias McElven to Michael W. Perry for said 
lot, dated 28th day of May, 1849; made in Lee County, and 
recorded the 6th day of March, 1850. 

A deed from Michael W. Perry to Hines Holt for balance 
of interest in said lot, dated the 27th day of January, 1852; 
made in Muscogee County, and recorded the 4th day of Feb- 
ruary ,1856. 

A deed from William Hancock to Michael W. Perry and 
Hines Holt, made in Talbot County, dated the 21st day of 
October, 1847 ; duly recorded. 
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The defendants having here rested their case, plaintiff in-. 
troduced in rebuttal a copy, plat and grant from the State. 
of Georgia to William Hancock, senior, of Reeves’ district, 
Wilkes County, for lot No. 18, in the 3d distriet-of the 4th 
section-of the County of Coweta, signed by William Schley, 
Governor, and dated the 30th day of November, 1835, and. 
containing the same recitals as the grant first described. 

LukE TURNER then testified, that he lived in Wilkes. 
County ; has lived there about 31 years, in dist. No. 163, for- 
merly Capt. B. B. Reeves’ dist ; was acquainted with two per-. 
sons in said county named William Hancock, father and son; 
never heard of but the two, and they lived within a few miles 
of witness; saw them frequently; became acquainted with 
them in 1823, and knew them as long as the old man lived, 
and the young man remained there; cannot tell when the 
young man left the county; the old man died in Wilkes; 
witness had a small execution against the old man in his own 
favor; does not know whether or not there was any against 
the young man; knows he had the execution, because it was 
his own, and he saw it frequently. Witness was engaged 
a part of the time selling dry goods and groceries, and farm- 
ing the rest of the time; lived in the same neighborhood with 
the Hancocks, and sold goods to the old man ; had a small ex- 
ecution unsatisfied against the old man, which he traded to 
John Woolbright ; does not know that either father or son 
served in the war of 1812, or any other war; said execution 
issued, witness supposes, from a Court; witness put his claim 
against the old man in the hands of the proper authority, and 
received from same an execution, such as usually issues from 
a Justice’s Court, obtained in the usual way. 

Also, the Common Law docket of Lee Superior Court, the 
statement of the cases, and the entries thereto, of the case 
of John Doe ex dem. Philip West vs. William 8S. Moore, ten- 
ant in possession, and Hines Holt and Michael Perry defend- 
ants, returnable to the November Term of said Court for the 
year 1847, being No. 5 on said docket—after first proving by 
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Steven V. Gay, former Clerk, the existence and the loss of 
the record of it, and by Lott Warren, Esq. then Judge of 
said Court, and now Counsel for defendants, that the lot of 
land sued for in that suit, is the same in controversy iu this. 
There was a verdict for defendants at Common Law, and an 
appeal entered. By the entry introduced on the appeal 
docket, it appeared as dismissed by plaintiff at May Term,. 
1851. 

The evidence having here closed, Counsel for plaintiff re- 
quested the Court to charge the Jury— 

Ist. That the deed made in March, 1847, by William Han-. 
cock to Daniel Methvin, the assignee of Kilpatrick, under 
the bond made by Wm. Hancock in 1828, is not void for main- 
tenance under the Statute 32d Henry V ILI. if the Jury be- 
lieve the bond was duly executed, assigned and the deed made 
to Methvin under the proof. 

2d. That the deed made by Hancock to Methvin was a legal 
conveyance; and as such, he could not afterwards convey to 
Perry and Holt, so as to pass any title to them as against his 
deed to Methvin, if the proof satisfies the Jury that the deed 
was made to Methvin, and in sohey ati of the bond contract 
of 1828. 

3d. That if Philip West was in possession of any part of 
the lot of land prior to Holt’s possession, and prior to the 
purchase from Methvin; and in that possession, cultivating 
the land and using the products of the farm, that he had a 
right to buy from Methvin, and his deed from Methvin is a 
legal conveyance. 

4th. That if Hines Holt was also in possession of a part of 
the land, and purchased from Hancock, that his deed must 
give way to West’s, if West was first in possession, and his 
deed is older than Holt’s. 

5th. That ifthe Jury believe, under the charge of the Court, 
that Methvin and West held the title from the true William 
Hancock—and there is no deed out of said Hancock—or if 
a deed, one that could not convey any title—that although 
the deed to West may be void, yet, the plaintiff may recover 


seiendimasemeememenneeee 





_ MACON, JUNE TERM, 1856. 179 
Doe et al. vs. Roe et al, 








dn the name of said Hancosk by inserting in the pleadings, 
-demises from themselves also. 

6th. That if the Jury believe from the evidence that the 
purchase money was paid under the bond for titles, and the 
grant issued in pursuance of the contract in the bond, but 
that passed at the time of the issuing the grant a title to 
Thomas Kilpatrick or his heirs. 

7th. That if the Jury believe the purchase money of the 
bond was paid at any time after its execution, at or before 
the execution of the deed to Methvin, the payment so made 
related to the time of the issuing of the grant, under the stip- 
ulations in the bond. 

8th. That if William Hancock did, in 1828, execute his 
bond to convey title te said land, absolutely, to Thomas Kil- 
patrick, on the issuing of the grant, then, when the grant did 
issue in 1831, the title vested absolutely in said Kilpatrick. 

9th. That if the defendant purchased a deed from William 
Hancock, the drawer, after he had conveyed his title by the 
bond to Kilpatrick, and his subsequent deed to Daniel Meth- 
vin in performance of said bond, then the defendants acquired 
no title whatever by such deed, as Hancock then had no title 
to convey. 

All which requests the Court declined to give, and defend- 
‘ant excepted. ; 

Plaintiff requested the Court to charge further : 

That if the Jury are satisfied from the evidence that the 
execution under which the land was sold in 1832, at Sheriff ’s 
sale, was against William Hancock, senzor, of a different dis- 
trict from that in which the William Hancock lived who 
drew the land, and not against the William Hancock who 
drew said lot, then such sale did not pass any title whatever 
to the purchaser at such sale, or to any one holding under 
that purchaser ; and that the chain of title so commenced, no 
matter how regular, affords no defence, of itself, to the true 
owner—the drawer for instance. 

But said charge, said presiding Judge declined to give as 
requested, but gave it by saying, in substance, in connection 
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therewith, that such a title might be good to support an ad- 
verse possession—none other. 

To which charge, so given, plaintiffs excepted. 

The Court charged the Jury as follows, by request of de- 
fendant : 

1st. That a bond for titles does not constitute such a legal 
title that a plaintiff in ejectment can recover thereon; and 
that if the Jury believe from the evidence that the several 
demises in the names of Kilpatrick and of his heirs are sup- 
ported only by a bond for titles, they must find for the de- 
fendant, on each demise based upon said bond. 

2d. That when a bond has been executed according to its 
terms and conditions, it is no longer a subsisting contract for 
any purpose; and that if, therefore, the Jury believe from 
the evidence that the bond purporting to be executed by Han- 
cock to Kilpatrick, and assigned by him to Methvin, has been 
executed by the execution of 2 deed from Hancock to Meth- 
vin, it constitutes no manner of title on which the lessors of 
the plaintiff or either of them can recover. 

3d. That if the Jury believe from the evidence that when 
the deed from Hancock to Methvin, and from Methvin to 
West were executed, the defendant was in actual possession 
of the premises in dispute, under color of title and claim of 
right, then said deeds are void, and plaintiffs cannot recover 
thereon. 

4th. That though the Jury may believe from the evidence 
that the title beginning from the Sheriff sale in 1832, and 
passing through Woolbright, Spence, Cowart, Wyche and 
others down to the defendant is not the true title; yet, if 
they believe that the defendant was in possession under such 
title, and under claim of right, such possession was adverse ; 
and any purchase made, or deed executed by or to any per- 
son out of possession, while the defendant was so in posses- 
sion, is void. 

Sth. That if the Jury believe from the evidence that Holt 
was in possession under the title commencing from the Sher- 
iff sale in 1832, and that the William Hancock from whom he 
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derived title in 1847, was really the drawer of the lot of land 
in dispute, he had the right to make such purehase, and the 
deed so executed is not void. 

6th. That if the Jury believe from the evidence that prior 
to 1847, West was in possession of any portion of said lot, 
and said possession was by mistake or accident, and not un- 
der color of title, or claim of right to said lot No. 282, 14th 
Lee, or any part thereof, then it was not such a possession 
as became adverse to the true owners or others claiming said 
lot; that to constitute such adverse possession, it must be 
open, notorious and under claim of right. 

7th. That if the Jury believe from the evidence that Wil- 
liam Hancock, one of the lessors of the plaintiff, was the true 
owner and drawer of said lot, and sold and conveyed to Per- 
ry and Holt in 1847, and before the commencement of this 
action he is estopped by said conveyance, and no recovery 
can be had on the demises in his name. 

8th. That if the Jury should find for the plaintiff for either 
or any of said demises, they must specify in their verdict the 
particular demise or demises on which the same is rendered. 

Counsel for plaintiff excepted also to these instructions of 
the Court to the Jury; and all of which charges and refusals 
to charge are assigned as error. 


Lyon & Cxark, for plaintiffs in error. 


‘Lorr Warren, Hrxes Horr and E. A. NisBet, contra. 
By the Court.—BEnNING, J. delivering the opinion. 


The Counsel for the plaintiff in error requested the Court 
‘to charge, amongst other things, this: 

“That the deed made in March, 1847, by William Han- 
cock to Danicl Methvin, the assignee of Kilpatrick, under 
the bond made by William Hancock in 1828, is not void for 
maintenance under the Statute 32d Henry VILL if the Jury 
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believe the bond ‘was duly executed, assigned and the deed 
made to Methvin under the proof.” 

This the Court would not charge, but charged the contrary 
of it. Was that right? 

It seems that at the time when William Hancock made the 
bond, if he was not in the possession of the land, no one was; 
and that at the time when he made the deed to Methvin, in 
performance of the condition of the bond, Holt was in the 
possession of the land, and was holding it under a title, not 
derived from the William Hancock who was the obligor in 
the bond, but from another William Hancock. 

The charge of the Court amounts to this: that the deed of 
Hancock to Methvin is contrary to the 832d Henry 8th, even, 
although, at the time when the deed was made, Hancock had 
the complete legal title, and Methvin the legal right to com- 
pel Hancock to transfer that title to him. 

The question, therefore, becomes this: if the person who 
is the true owner of land makes a deed to it at a time when 
the land is held adversely to him, is the deed within the 32d 
Henry 8, even although he makes it in the performance of 
the condition of a bond of his, executed by him at a time 
when the land was not held adversely to him? 

It is admitted by the Counsel for the defendant in error, 
that the bond of Hancock was, in its creation, not contrary 
to the Statute. And it is not insisted by them, that any in- 
strument which, in its creation, is not in conflict with the 
Statute can, in the course of its after existence, get in con- 
flict with it. Therefore, it is not insisted by them that the 
bond was first, or last, or at any time, in conflict with the 
Statute. 

The Counsel for the defendants in error, then, do not in- 
sist that the bond stood in conflict with the Statute at the 
time when the deed was executed, in performance of the con- 
ditionofthebond. Allthat they insist uponis, that the making 
of the deed was in conflict with the Statute; and their reason 
for insisting upon this is, that at the time of the making of 
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the deed, the land. had come to be in the possession of one 
who was holding it adversely to the maker of the deed. 

And this amounts to maintaining, that the Statute sanc- 
tions the bond, while it condemns the deed. 

But if the Statute does that, it is contradictory of itself. 
For what is the bond? It is something which gives the obli- 
gee a right to have from the obligor a deed—this very deed. 
Whatever, therefore, sanctions the bond, sanctions that right. 
And whatever sanctions the right to have a thing, must sanc- 
tion the thing when had. Therefore, if it be true, that the 
Statute sanctions the bond, it must be equally true, that it 
sanctions the deed. But if it sanctions the deed, and also 
condemns the deed, it is contradictory of itself. Let us, for 
the present, admit that it is thus contradictory of itself. 

Now when a Statute is contradictory of itself, one of the 
contradictory parts has, of necessity, to be disregarded; and 
in such case, which part it shall be, is the only question. 

In determining such a question, there are some rules which 
may be safely followed. 

If of the two parts, one be penal and the other not; or if 
one be such, that it might so operate as to deprive a person 
of a right, fairly purchased and fully paid for, to the benefit 
of a mere wrong-doer, and the other such that it could not so 
operate; or if one should go beyond the objects of the Stat- 
ute, as declared in the preamble, and the other should not, 
but should fall within those objects; in all these cases it is 
the former, rather than the latter, that is to be disregarded. 

This is too self-evident to require proof. We may proceed, 
therefore, to apply it. 

The part of the Statute that would condemn the deed 
would unconditionally impose a penalty on Hancock, the 
donor, and would conditionally impose one on Methvin, the 
donee, a penalty equal to the whole value of the land; the 
part that would sanction the deed would not impose any pen- 
alty upon any body. 

The part that would condemn the deed might go further— 
it might deprive Methvin of the land itself, although he had 
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fairly purchased and fully paid for it.. This may be thus: 
shown: The entire obligation which Hancock’s bond imposes. 
on him is such, that it would be satisfied by his merely ma- 
ing a deed for the land to Methvin, the holder of the bond. 
The bond does not impose on him the additional duty to put 
Methvin in possession of the land, or to lend Methvin his 
name to be used by Methvin in putting himself in possession 
of it. And the bond is all that they have put between them- 
selves. This being so, whatever would render the deed, if 
made void, might deprive Methvin of the land, for it miglit 
put him in a condition in which he would have no means of 
getting possession of the land. Will it be said, that a Court 
would require Hancock to lend Methvin his name in eject- 
ment to recover the land? But every time a Court does. 
anything of that sort, it strains the law, and does so only to 
accomplish, in a roundabout way, what would be accomplished 
in the direct way, if such a deed as that in question were 
allowed to be valid. I say, then, that unless some Court in- 
terposed in this stronghand mode, the annulling of this deed 
might deprive Methvin of the land itself; at least, it would 
put him at the mercy of Hancock. 

But of the two contradictory parts, the one that would 
sanction the deed, would confer on Methvin the means of se- 
curing the enjoyment of the land; the deed, if valid, would 
insure him the land. 

Of those two parts, then, the one that would condemn the- 
deed, would inflict a penalty on Hancock, and might inflict 
one on Methvin, and might, in addition, deprive Methvin of 
the land itself, though he had fairly bought it, and from one 
who had the right to sell it. 

And be it observed, that this last effect would be, strictly,. 
ex post facto. 

But such effects as these, are entirely beyond the objects 
of the Statute, as the objects of it are stated in the preamble. 
As there stated, those objects are, “‘ The due and just min- 
istration’”’ of the laws, “‘and the true and indifferent trials of 
such titles and issues,” as are to be tried. 
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And the great effect of the due and just ministration of the 
law, as well as of true and indifferent trials is, to give every 
man the enjoyment of his rights. 

The bond that Methvin held, gave him the right to have a 
conveyance of the land made to him by Hancock. 

If, therefore, we say that such a conveyance, when made, 
is valid, we say that which will subserve the objects of the 
Statute. If we say that it is void, we say that which will 
not subserve those objects. 

Of the two contradictory parts of the Statute, therefore, 
the part which would make this deed valid, is the one which 
must govern. 

This is the result at which we arrive, if we admit that the 
Statute is contradictory of itself—one part of it saying that 
the deed is void—another part that it is valid, if we admit 
that the Statute condemns the deed while it sanctions the 
bond. 

But the Counsel for the plaintiff in error, does not admit 
this; he contends that the Statute, whilst it sanctions the 
bond, does not, if taken according to its true intent and 
meaning, condemn the deed. 

And in support of this position, besides referring to the 
part of the preamble above quoted, as evidence to show that 
the true intent of the Statute could not have been to produce 
any effect by which an innocent man might practically lose 
the enjoyment of whet he had fairly purchased and paid for, 
he relied on this passage, from 1 Plow. 88: ‘And therefore, 
the Statute of Articuli Super Chartas, cap. 11, ordains that 
no officer nor any other, (for to have part of the thing in the 
plea,) shall take wpon him the business that is in suit ; yet, 
if the tenant, pending a precipe quod reddat against him, in- 
feoffs his son and heir apparent, this shall be out of the 
danger of the Statute, as it is taken in 6 Hd. 3; for the son 
could not be said a maintainer to the father; but on the con- 
trary, he is bound to aid his father as often as he can.” 
And on this proposition, from 5 Com. Dig. “ Maintenance,” 
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(A. 3,) “But it will not be champerty if A contracts with B 
for a manor for which B is afterwards impleaded, and pen- 
dente lite B conveys it to A.” 

These authorities showed, as he contended, that whatever 
is done in the performance of a duty or of an obligation, is 
not within such a Statute as this. 

There are some other authorities that countenance this 
view. 

Thus, it is not maintenance “if a lessor pays fees or main- 
tains the suit for his lessee in ejectment;” or, “if a land- 
lord sues in the name of his tenant to try a right,” or “if a 
mortgagee not a party in a suit, advances money to support 
the title.” (5 Com. Dig. “ Maintenance” (B.) 

In all of these cases there is a duty, or at least a right, to 
maintain the suit; and it is, for that reason, no doubt that 
it was decided that the cases were not within the intent of 
the Statutes against maintenance. 

There are other cases more analogous in their facts, if not 
in their principle, to the present case; but they are “* Amer- 
ican” cases. In some of the States, it has been held that a 
deed made under just circumstances, as those under which 
this was made, was good. I merely refer to some of those 
cases, not feeling at liberty to place much reliance on them. 
I refer, then, to 10 Humph. 92; 10 Yerg. 12; T do. 308; 
1 Johns. Cas. 85; T Wend. 377. 

If the proposition contended for by the plaintiff in error, 
viz: that whatever is done in the performance of a duty 
or of an obligation, is not within the Statute, then this deed 
was not within it, for this deed was made in the performance 
of the condition of a bond. 

Suppose, however, that when Hancock made this deed he 
was under no previously existing obligation to make it? 
That the deed, in that case, would have been within the Stat- 
ute, seemed to be regarded by the Counsel for the defendant 
in error as too clear to admit of a doubt. And yet, accord- 
ing to the latest English decision on the subject that I have 
seen, the deed would not have been within the Statute. 
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The head note of the case in which that decision was made, 
is as follows: ‘“ W M died leaving two sons, who died without 
issue. The survivor of them devised his estate to his wife 
for life—remainder, to all and every the children of Richard 
E and M P, who should be living at the time of his wife’s 
death. There were living at her death nine children of R 
Eand MP. . Of these, two during her life, and while their 
estates remained contingent, had levied fines sur conusanee 
de droit come ceo of their shares. In April, 1824, A B en- 
tered upon the lands comprised in the marriage settlement, 
and kept possession; and in May, 1824, all of the children 
of R E and M P, by lease and release, conveyed the lands 
comprised in the marriage settlement, in given proportions, 
to a purchaser: Held, that the children of R E and M P 
might convey their interests without having first made any 
entry into the land, although A B was in possession.” I re- 
mark, that A 1} was thus in possession, claiming as_heir-at- 
law, and that this claim was entirely in opposition to the 
claim of the plaintiffs. His possession was, therefore, adverse 
‘to their claim, if the possession of Holt was adverse to the 
-claim of Methvin. 

This case seems to have been most elaborately argued ; it 
involved several important points. 

Speaking on the point in question in our case, the Justice 
‘delivering the opinion of the Court says: ‘There is no au- 
‘thority to show such a conveyance to be inoperative. In Co, 
Litt. 49, a, it is said: “‘if the feoffor be out of possession, 
-a fine, recovery indenture of bargain and sale enrolled, or 
other conveyance, does not avoid an estate by wrong.” It 
does not say the conveyance is void. But what estate had 
the defendant here? ‘The remainder-men were entitled to 
treat him as having an estate by intrusion, for the sake of 
the remedy ; but it does not lie in his mouth, as against them, 
to say he had any estate. What are the facts? On the 
19th of March, 1824, Peggy Martin, the tenant for life, died. 
Was any one then in possession? The case does not state 
the fact. Did any of the remainder-men enter, or any per- 
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son on their behalf? ‘The case, as to that, is silent. Some 
time in April, non constat when, the defendant entered and 
began to plough the fields. This was objected to on the part 
of Brune, but not by the persons in whom the legal estate 
was vested. But did Brune know it? Did Coode or any 
one of the remainder-men know it? Non constat that they 
did. Had the sale been of a pretended title only, the case 
would have been within the operation of the 32 H. 8, e¢, 9, 
But to bring a case within that Statute, the seller must have 
a pretended right only, and the information must aver that 
it is a pretended right only, for that is the point of the ac- 
tion. (Rex vs. Barnes, Cro. Cas. 233; 1 Hawk. ce, 86,8, 10; 
Dy. 74.) This was a sale, not of a pretended but of a valid 
title, where the possession had gone with the title until within 
two months of the sale, and there had been no act of disposses- 
sion until withina much shorter period. Ithas been argued, that 
the conduct of the defendant amounted to what the law con- 
siders an intrusion; and that at the time of the conveyance of 
May, 1824, the defendant was in the land as an intruder. 
But what does the law consider an intrusion? Not a mere 
wrongful entry into possession, (unless the rightful owner 
chooses so to consider it,) but a wrongful possession of the 
freehold ; and what Lord Ellenborough lays down in Wil- 
liam vs. Thomas, (12 Hast, 155,) as to disseizin, applies also 
to the case of intrusion, both equally ousting the right owner, 
not from the possession merely, but from the possession of 
the freehold. He there says, “ Disseizin was formerly a 
notorious act, when the disseizor put himself in the place of 
the disseizee as tenant of the freehold and performed the 
acts of the freeholder, and appeared in that character in the 
Lords’ Court.” But what act of notoriety is here stated to 
have been done by the defendant as claiming to put himself 
in the place of the rightful owner? At most, he was only in 
possession six weeks. It appears to me that he had no such 
estate by wrong, as to prevent the remainder-men from ma- 
king a valid conveyance.’ This is the language of the Jus- 
tice—Mr. Justice Bailey. 
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The possession of the defendant in this case, whether it 
was adverse to the title of the remainder-men or not, was 
precisely such a possession as is the possession of the defend- 
‘ant in our:case. And the decision is, that a deed made in 
the face of such a possession, and made, too, when there ex- 
isted no obligation on the makers of it to make it, is not 
within the Statute. 

[1.] On the whole, the conclusion to which we come is, 
‘that a deed for land, although it is made at a time when the 
Jand is held adversely to the maker of the deed, is not within 
‘the Statute of the 82d Henry V11J. if itis made in the per- 
formance of the condition of a bond executed by the maker 
.of the deed at a'time when the land was not held adversely 
to him, and if he is the person who had the title to the land. 

And consequently, we think that the Court below should, 
with respect to the point now under consideration, have given 
the charge which it was requested to give by the plaintiff. in 
error, instead of the charge which it gave. 

There are other questions of some importance in this case, 
and particularly the question, whether the Statute of the 52d 
Henry 8 is in force in Georgia. I doubt whether it is; and 
perhaps Iam not the only member of the Court who so 
‘doubts. The conclusion announced proceeds, however, upon 
the assumption that the Statute is in force in Georgia. 
‘But, as one member of the Court is absent, none of these 
other questions are decided. The question which is decided, 
is a leading one in the case ; and the decision of it may, per- 
chaps, be sufficient for a final determination of the case. 





190 SUPREME COURT OF GEORGIA. 





Doe et al. vs. Roe et al. 





No. 35.—Joun Dor ex dem. Jonn Keet et al. plaintiffs in 
error, vs. Ricuard Rog, casual ejector, and NoreL Pacz, 
tenant, &c. defendants. 


[1.] Unless the weight of evidence strongly preponderates against the ver- 
dict, a new trial will not oc granted. 

[2.] The doctrine in Riley vs. Griffin, (16 Ga. R. 141,) that “ a possession 
which is the result of ignorance, inadvertence, misapprehension or mis- 
take,” re-affirmed. 

{3.j Will not Equity, in such case, decree compensation for improvements, 
where they exceed the value of the rent, and the mistake is mutual? 
ducre. 

[4.] Where the plaintiff has no title, an error or omission of the Court, 
which goes to the weakness only of the defendant’s title, is no ground for 


a new trial. 


Kjectment, in Calhoun Superior Court. Tried before 
Judge ALLEN, May Term, 1896. 


The heirs at law of John Keel brought their action of eject- 
ment against Noel Pace, the tenant in possession, to recover 
lots of land Nos. 210 and 231, in the 8d district of originally 
Early, now Calhoun County, containing two hundred and 
fifty acres, and for mesne profits. Pending the suit, John 
Pace, the person under whom Noel Pace claimed, came in, 
and by order, was made a co-defendant. The case came up 
for trial in the Court below on the appeal, anda verdict was 
found for defendants. 

Plaintiff's Counsel then moved the Court to set aside the 
verdict, and grant a new trial on the following grounds: 

Ist. Because the Jury found contrary to evidence and the 
weight of evidence. 

2d. Because the Jury found contrary to law and evidence. 

3d. Because the Court erred in refusing to charge the Jury 
as requested in writing by the plaintiffs, that if John Keel 
bought lot 210 at Sheriif’s sale and took possession of lot 
251 in 1831, and continued in possession until his death in 
1844, clearing and improving it, and claiming it as 210, and 
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had not disposed of it at his death, he had a good title to it, 
and his heirs are entitled to recover it, no matter what the 
number is. 

4th. Because instead of charging the above, the Court 
erred in charging the Jury “that the Statute of Limitations 
cannot be sct up to aid a possession taken through mistake, 
ignorance or inadvertence ; and if the Jury believe that old 
John Keel took possession of the lot of land No. 251, believ- 
ing it to be 210, when, in truth, it is not, the Statute of Lin- 
itations will not ripen such possession into a statutory title. 

5th. Because the Court erred in admitting the testimony 
of Malacha Jones, in this: that it shows a paper under which 
defendant claims title, and which was testamentary and could 
not convey title to Jordan Keel, unless executed in the pres- 
ence of three witnesses, and regularly admitted to proof and 
record by the Court of Ordinary; and to the admission of 
which, plaintiff objected on this ground, and on the ground 
that it was the same paper testified to by John Colly; and 
which testimony showed it to be a testamentary paper; and 
that the paper itself could not be admitted if present; and 
much Jess could its contents be proved to set up title in Jor- 
dan Keel. The Court holding that the evidence should be 
admitted to ascertain what the psper was, the Court charg- 
ing the Jury that if the paper was to take effect at the death. 
of John Keel, and conveyed no present interest to Jordan 
Keel, it was a testamentary paper, and should be disregarded. 
by the Jury. : 

6th. Because the Court erred in charging the Jury, that 
whether the contents of the last paper testified to by the wit- 
ness be a deed or will, is a question of fact for the Jury to 
determine, under the instructions given by the Court to the 
Jury as to the law. 

ith. Beeause the Court erred in charging the Jury, that no 
length of time in the possession of the land by the tenant ex- 
ercising acts of ownership and claiming title, if the party took 


possession of one number, believing it to be another number, 
no matter what his claim of title to the number which he 
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supposed he was taking possession of, such possession would 
not ripen into a statutory title; which motion for a new trial 
the Court over-ruled, and Counsel for plaintiffs excepted, and 
assigned the same as crior. 


BRIEF OF TESTIMONY. 


JouN CoLLy testified, that he knows the lot of land No. 
210, according to the plan of the district, as submitted to 
him and certified by the Surveyor General, and that Noel 
Pace, the defendant, was in possession of it on the 24th 
April, 1854; that John Keel took possession of it in 1831; 
built houses, cleared and cultivated land on it, and used and 
claimed it as his own; that the yearly rent, since defendant 
took possession of it, is worth seventy-five dollars per year; 
that he is not certain, but thinks Pace, defendant, took pos- 
session in 1847, but is not certain whether it was that year 
or not; that John Keel was in possession from 1831 till his 
death in 1844; never heard or knew of any adverse claim to 
it during all that time. 

Cross-examined: Said that he saw, in 1841 or 1842, No. 
231 on a tree on the land; and that he thought defendant,. 
Pace, went into possession in 1847 in time to make a crop, 
but was not certain as to the year; that he saw a deed from 
John Keel to Jordan Keel at the death of John Keel, and at 
his house, conveying No. 210, at his death, to Elizabeth Keel 
during her life, and at her death to Jordan Keel; that Mal- 
acha Jones and Ezekiel Pierce were subscribing witnesses to 
the paper; that he never saw the paper before or since that 
time; that he heard a conversation between John Pace and 
Jordan Keel after the death of John Keel, in which Pace 
told Keel that he had a good title, and he would recover it; 
and that he, Jordan Keel, had better give it up, as he could 
recover it and rent, and ruinhim: and on re-examination, he 
stated that he heard John Pace say, when he showed No. 231 
on a tree, that it must be a mistake, and that it was Keel’s 
land; that witness’ father owned 208, and witness 209, east 
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of his father; and that the land settled by John Keel, and 
on which he lived, lies east of 209, and according to the plan 
of the district, is 210; that it was always so received and ac- 
knowledged, until after the death of John Keel, by owners of 
adjoining lands in the neighborhood, generally, until John 
Pace set up a claim to it as lot No. 231; that he exchanged 
lands with Jordan Keel, and took his deed to 210—lot which. 
he took as 210, on the representation of John Pace and Lang, 
lay in range north of the Keel old place, and joining: 
corner-ways with 209; that it was his opinion that the Keel 
old place was 210 up to the time John Pace and Lang told. 
him that it was not, and so far as he knows, was so generally: 
understood ;. that Jordan Keel, when he gave up the place, 
said he was not able to stand the law-suit and pay probable. 
rent, and the other heirs would not help him. 

JosepH §. You sworn, says, that he purchased the land 
from John Pace, and went into it in January, 1848, while 
Jordan Keel was still in possession ; that he failed to pay 
Pace for the land, and paid him something like two hundred 
dollars rent, and that the rent has been worth, annually, one 
hundred dollars; that it was the place known as the Keel old 
place; that Mrs. Elizabeth Keel resided on said lot after the 
death of John Keel, until her death; and that at her death, 
or rather before Jordan Keel went into possession of said lot, 
and remained until he left it. 

The plaintiff then introduced the Sheriff’s deed by H. H. 
Acre to John Keel, for lot No. 210, in the 3d district of then 
Baker County, dated 5th October, 1830, as color of title on 
which to support his statutory title. 

Plaintiff also introduced the plan of the third district of 
formerly Early County, certified by the Surveyor General, 
showing that 210 lies immediately east of 209, owned by 
John Colly, and rested his case. 

The defendant then introduced a grant to Stephen Car- 
penter to lot No. 231, in the 8d district of Early County, 
dated 17th December, 1835. 


VOL. Xx.-25 
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Depositions of D. Corker: That Stephen Carpenter died 
on 27th August, 1819, leaving a wife, Susan Carpenter, a 
widow, pregnant, and who gave birth to a son, Stephen P., 
Carpenter, 16th November, 1819, and died ist September,, 
1821. - 

Depositions of Dupty SNEED, proving the signature of 
deed by Leaston Sneed to John Pace to be in the hand-writ- 
ing of Leaston Sneed, and Leaston Sneed married Susan 
Carpenter, the widow of Stephen Carpenter; she had one 
child a year or two after; Sneed and Mrs. Carpenter were: 
married before the child died, as he thinks; child not exceed- 
ing three years old at his death; child died after the death 
of Stephen Carpenter, and the marriage of his mother with 
L. Sneed, who was brother to witness, and who is dead. 

MALACcHA JONES testified, that he wrote and witnessed a 
deed of gift from John Keel to Jordan Keel, sometime be- 
tween the years 1838 and 1841, conveying to the said Jor- 
dan Keel the tract of land on which the said John Keel lived 
at that time ; said deed was made and executed in the store 
of John Keel, William Keel and William G. Pierce, pretty 
late at night; deed to take effect after the death of John 
Keel, and his wife, Elizabeth Keel; Elizabeth Keel, John 
Keel’s wife, was not to be dispossessed of the land during her 
life ; but at her death, Jordan Keel was to have possession ; 
there was no other witness signed the deed but himself; but 
John Keel said, at the time, that he would see Esquire Colly 
or Esquire Ezekiel Pierce and get one of them to witness it 
officially. The reason why he wished the deed executed 
secretly was, that he was fearful that his other children would 
be hurt about it; and that he intended making it up to them 
in other property. 

Cross-examined: The deed was made to Jordan Keel, and 
not to Elizabeth Keel, and was not to take effect until after 
the death of Elizabeth Keel. 

JAMES H. Varny testified, that he is a land surveyor, and 
was four years County Surveyor of Randolph County, and 
has practiced land surveying for fifteen years, occasionally ; 





MACON, JUNE TERM, 1859. 195 


Doe et al. vs. Roe et al. 








was called on by John Pace to survey a portion of the 3d 
district of now Calhoun County; commenced at the corner 
of lots No. 9 and 10, on the line of formerly Randolph 
County, now Terrel, and ran south, to the south-west corner 
lot'250, on which Noel Pace now lives; he sought to deter- 
mine by said survey where lots of land 210 and 231 were sit- 
uated, and which will be shown annexed to his answers; he 
came to the result by making the survey as before stated ; 
does not know that the original Surveyor of the district plat- 
ted it wrongly; but believes that the situation and size of 
lots 129 and 152 is the cause of lot 210 not lying cast of 209, 
and lot 231 not lying east of 232; that so far as he sur- 
veyed, believes the lots of land in the 3d district are num- 
bered right, though not situated right, on account of lots 
129 and 152, as before stated; the size of these lots did not 
put anything wrong, so far as he could ascertain, on the east 
side of the line which he surveyed; believes the place east of 
where John Colly now lives, known as the Keel old place, is 
231. 


Cross-examined, says: Made the survey at the instance of 
John Pace; had no plan of the district before him at the time 
of the survey, except one he drew himself; was not present 
with original Surveyor; does not know the original plat is 
wrong, but knows some of the lots are too large, and not sit- 
uated agreeable to the plan of said district; none of the 
plaintiffs present at the survey; he now resides in Terrell 
‘County, and is not the County Surveyor. 

Defendant introduced deed of Leaston Sneed to John Pace 
for lot 231, dated 29th October, 1835, witnessed by John 
Keel and Levi Timmons; and a deed from Jordan Keel-to. 
John Colly for lot 210, in third district, dated 8th July, 
1848; and a written instrument under seal, as follows: 


Grorara, BAKER COUNTY: 
This is to certify that I have long since surrendered any 
claim 1 may have had to lot No. 231, in the 3d district of 
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Baker County to John Pace of said county; and that his 
present possession is in his own right, and not subordinate 
to mine ; and that surrender has been made upon a good and 
valuable consideration to me, to-wit: his superior right and 
title. In witness whereof, I have affixed my hand and seal, 
this 13th day of December, in the year 1850. 

(Signed,) JORDAN KEEL, [L. s.] 

Signed, sealed and delivered in the presence of 
E. W. TED11z, 
his 
Joun * T. Battey. 
mark. 


Joun W. Rozerts testified, that he knows the old Keel 
place, and owns a lot that he bought, and as he thinks, is 
230, and it lies east of the Keel old place, in the same range. 

Harrison BAILEY owns and lives on lot No. 212, and it is 
on the range north of the Keel old place; settled the lot in 
1840, and saw numbers on trees. Isler owns and lives on 
213, and it is in a range north of the Keel old place, and ad- 
joins Bailey’s lot on the east, and bought and settled in 1847, 
as 213. 

WIiLuiAM E. GRirFIn testified, that he owns and lives on 
lot 125, and that the lot north and south is almost double 
the common width, and he would say that there were from 
four to five hundred acres on the lot. 


Dorsky sworn, says: That he heard John Pace tell Cole- 
man Keel, one of the plaintiffs, that Long would be at his 
house on a given morning to make the survey, and to tell the 
other plaintiffs of it, and for them all to be there. 

(The plats and plans of the 3d district referred to, accom- 
pany the record.) 


Warren & Warren, for plaintiffs in error. 


R. H. Ciark, contra. 
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By the Court.—Lumpxiy, J. delivering the opinion. 


[1.] As to the identity of the land in this case, that is, 
whether it be lot No. 210 or 231, it will not be claimed that 
the testimony is strongly and decidedly in favor of lot No. 
210. 

We think the weight of evidence the other way. We are 
satisfied, that the mistake occurred in the original survey of 
the district. The concurrent proof of a number of settlers on 
other lots, shows that to harmonize the numbering, the land 
occupied by old John Keel must have been 231, and not 
210. , 

[2.] After a careful comparison, we can see no difference 
between this case and that of Riley vs. Griffin, (16 Ga. Rep. 
141.) This case comes clearly within the principle decided 
in that ; and unless we are prepared to over-rule that case, 
which we are not, it must control this. 

[3.] It may be that the heirs of Keel are entitled, in 
Equity, to compensation for improvements, provided they ex- 
ceed in value the rent. . 

[4.] It-may have been better for the Court, in its charge, 
to have gone one step further, and told the Jury, that the 
paper executed to Jordan Keel by his father, was testamen- 
tary; and therefore, could not be considered by them. In 
substance, this was done. And after all, this omission or 
error, if it be one, applies to the weakness of the defendant’s 
title, when the proof shows that the plaintiff had none. 
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No. 36.—Joun H. Gitmore, plaintiff in error, vs. WILLIAM 
J. Wriaut, defendant. 






{1.] The failure, by an appc'lant defendant, to submit evidence to the Jury 
in support of some good ‘cfence, is not, of itself, conclusive that his ap- 
peal was frivolous and intended for delay only. 








Assumpsit, in Lee Superior Court. Tried before Judge 
ALLEN, March Term, 1856. 










William J. Wright brought his action of assumpsit against 
John H. Gilmore, for the recovery of a debt due upon a pro- 
missory note. 







Being called upon the appeal for trial, the defendant’s 
Counsel moved a continuance on account of the absence of 
his client for Providential cause—representing to the Court 
that he was not as well prepared for trial in the absence of 
the defendant as if he were present. He proved by Doctor 
Sutton, defendant’s family physician, “that two days before 
that, defendant was in such a delicate situation as, in his 
opinion, repose was necessary, and that he had advised him 
to remain at home and not to move about or engage in exci- 
ting business.” The Court over-ruled the motion on this 
showing, and ordered the cause to proceed. By the bill of 

exceptions, it appears that pleas of payment and set-off were, 
by agreement of Counsel, considered as filed. No particu- 
lars exhibited. Defendant offered no evidence. 

The Judge charged the Jury, among other things, that 
“the only question for their determination was the amount 
of damages to be given for a frivolous appeal by the defend- 
ant; and that the Jury could range from one to twenty-five 
per cent. on the principal sum due. To which charge the 
defendant’s Counsel also excepted. ‘ 
























The Jury found for the plaintiff, with s¢zteen per cent. 
damages. 
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R. WARREN, for plaintiff in error. 


PrasMAN & KimBrovuau, contra. 


By the Court.—Brnyina, J. delivering the opinion. 


The showing for a continuance was hardly sufficient. It 
has been usual in such cases, to require of the Attorney to 
say, that he could not safely go to trial in the absence of his 
client. The Attorney’s statement, that he is not as well pre- 
pared for trial as he would be if his client were present, is 
hardly equivalent to this. We therefore leave the decision 
of the Court, as to the continuance, undisturbed. 

We think, however, that the Court erred in its charge to 
the Jury. It will not do to assume that every appeal which 
goes to the Jury without evidence, is frivolous and intended 
for delay only. If a man, acting on the advice of his law- 
yer, that his defence is a good one, enters an appeal, the ap- 
peal is not frivolous or intended for delay only, although the 
Court, when its opinion comes to be taken, may strike out 
the defence. And yet, in such a case, no evidence gets to 
the Jury. So, a showing.for a continuance may itself dis- 
close matters making it apparent that the appeal was not 
frivolous or intended for delay only. An appeal has to be 
both to be a case for damages. 

We think that on the question, whether an appeal is friv- 
olous and intended for delay only or not, every thing con- 
nected with the case, including the conduct of the appellant 
and his Attorney, is matter proper for consideration. If we 
are right in this, it is not true that a failure on the part of 
an appellant to submit evidence to the Jury in support of 
some legal defence, is, of itself, conclusive to show his appeal 
frivolous and intended for delay only. But it was a failure 
to do this which the Court, in effect, told the Jury was con- 
clusive to show the appeal, in this case, frivolous and in- 
tended for delay only. 
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We think, therefore, that in this charge the Court erred; 
and consequently, that there ought to be a new trial. 





No. 87.—Davip Roeers, plaintiff in error, vs. W. A. Haw- 
Kins, defendant. 


[1.] The Act of 1841, as amended by the Act of 1843, exempting 50 acres 
of land, with the improvements, of an insolvent debtor, from levy and sale, 
provided the same does not exceed $200 in value, and requiring the 
County Surveyor to lay off and admeasure the same, does not apply to a 
case where the quantity of land owned by the defendant is less than ten 


acres. 


Illegality, in Lee. Tried before Judge ALLEN, April 
Term, 1856. 


A fi. fa. in favor of Willis A. Hawkins against David Ro- 
gers, was levied on ten acres of land as the property of the 
latter, to satisfy said fi. fa. The defendant thereupon made 
affidavit that “the above stated fi. fa. is proceeding illegally 
against him, on the following grounds, to-wit : 

Ist. Because the fi. fa. has been levied on a certain por- 
tion of land in lot 205, of the thirteenth district of said coun- 
ty, belonging to this defendant, consisting of not more than 
nine or ten acres, which is all the land defendant has; and 
deponent is the head of a family, having a wife and three 
children. 

2d. Because the debt upon which this fi. fa. is founded, 
was not contracted for the purchase money of said land. 

3d. Because, as this deponent believes, the dwelling-house 
on said land is not worth more than two hundred dollars, 
For all which reasons said fi. fa. is proceeding illegally,’” 
&e. 
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On the hearing of said illegality, Counsel for plaintiff 
moved the Court to dismiss the same, because no certificate 
of the value of the house or houses upon said land appeared 
to have been made, as required by the Statute allowing fifty acres 
of land to the head of every family exempt from levy and 
sale; and for the further reason, that the plaintiff had not 
been notified of such valuation, if such had been made: 
whereupon, defendant’s Counsel proposed to prove that the 
buildings on said land had been valued by two valuing agents 
—one appointed by said defendant in fi. fa. and the other by 
a Justice of the Peace of the district where the land lies; 
and that said valuation showed said improvements not worth 
over two hundred dollars; which proof the Court refused to 
hear, saying it would avail the defendant in fi. fa. nothing, 
unless he could show that the plaintiff had been notified prior 
to the valuation, and that the valuation had been made prior 
to the staying the fi. fa. in the Sheriff’s hands, and passed 
an order dismissing said illegality. To which ruling Coun- 
sel for defendant in fi. fa. excepted, on the following grounds, 
to-wit : 

ist. The Court erred in dismissing the illegality in the 
premises, the law not requiring notice to plaintiff in fi. fa. by 
defendant in fi. fa. either before or after the filing the illegality. 

2d. The Court erred in holding that the valuation of the 
building on the premises should be made prior to the staying 
of the fi. fa. in the Sheriff’s hands by the illegality. 

3d. The Court erred in dismissing the illegality, for the 
reason assigned, it being contrary to the policy of the Stat- 
ute in such cases made and provided, that any head of a 
family claiming its benefits, should be deprived thereof un- 
less rights had already vested in third persons, not notified 
of such claim; and in this case, the filing the illegality was 
a sufficient notice to plaintiff in fi. fa. 

4th. The Court erred in dismissing said illegality, because 
the levy upon said fi. fa. showed that the amount of said land 
did not exceed fifty acres, and the affidavit of illegality 
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showed that said land was the only land belonging to said 
defendant, and that the buildings thereon were not worth 
over two hundred dollars, and that said land did not derive 
its chief value from any other cause than its adaptation: to. 
agricultural purposes. 


DearMan and Kimsrovuau, for plaintiff in error. 
Hawkins, for defendant. 


By the Court.—LumMpxIn, J. delivering the opinion. . 


[1.] By a careful examination of the several Statutes: 
passed in this State for the purpose of exempting a certain 
quantity of real estate, belonging to insolvent debtors, from 
levy and sale, it is clear that this case is not embraced within 
the provisions of any of them. 

By the Act of 1841, (Cobd, 389,) twenty acres for the 


head of the family and five acres for each of the children 
under fifteen years of age, were exempt. And the same to 
be laid off by the County Surveyor, and were to embrace the 
dwelling-house and improvements, provided these did not 
exceed in value $200, to be ascertained and certified by three 
valuing agents: one to be appointed by the plaintiff in exe- 
cution, one by the defendant, and one by a Justice of the 
Peace in the district where the said dwelling-house and im- 
provements are. 

By the Act of 1848, fifty acres are exempt, except for 
the purchase money. (Cod, 390.) And by the Act of 
1845, the benefits of the foregoing Acts are extended to the 
citizens of any city, town or village in the State; and to in- 
clude real property in such places, not exceeding in. value 
$200. (Cobb, 391.) 

But neither this last Act, according to its letter, nor any 
other, in spirit, extend toa place in the country like the 
present, containing less than fifty acres; and yet, deriving. 
its chief value, probably, from its location, 
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The decision of the Court was based upon the Act of 1841. 
But taking that Act in connection with the Act of 1843, 
which is amendatory of it, and is it not apparent that they 
‘both apply to cases only where the whole tract is more than 
fifty acres? In such case only is it necessary for the Coynty 
Surveyor to lay off and admeasure the fifty acres; and in 
such case only is it necessary for the defendant to furnish 
the Sheriff or other levying officer with a plat or boundary 
of the fifty acres so laid off. But in the case before us, the 
whole tract consists of less than ten acres. Of course the 
-Acts of 1841 and 1843 do not apply. 

Could the Sheriff levy at all upon a tract of less than fifty 
~acres, belonging to am insolvent debtor? Whether he could 
or could not, we think it clear that the offer made by the de- 
fendant to prove that the land and improvements were not 
worth more than two hundred dollars, was all that the cred- 
itor could claim. Suppose the valuation exceeded that sum, 
would not the creditor get the excess, just as though the 
property was located in a town. If it was not worth that 
amount could it be sold, and ought it to be sold, under any 
_just construction of these Statutes ? 





No. :388.—JosepH P. Gray, plaintiff in error, vs. Joun M. 
CoLe, Epwarp H. Mann, defendants, and Noan McNass, 
trustee, claimant, defendant. 


[1.] Not error to refuse to control Counsel under a suggestion that he was 
misrepresenting the evidence, when he explains that his assertion was 
only an inference from the evidence, and there were some grounds, though 
slight, for such an inference. 


[2.] Charge to the Jury, unwarranted by the evidence, is error. 
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[3.] The Jury may consider as evidence rebutting the inference drawn by 
plaintiff’s Counsel, that defendant had sold all his property during the pen- 
dency of the suit to claimant, that there was other property of defendant 
levied on at same ‘ime with that claimed and sold. 


[4.] Sheriff's return on a fi. fa. agrinst defendant not conclusive against a 
claimant. 


Claim, in Decatur County. Tried before Judge ALLEN, 
April Term, 1856. 


John P. Gray caused a fi. fa. in his favor, against John M. 
Cole and Edward H. Mann, to be levied on “ eight thousand 
pounds of seed cotton, more or less, fifty bushels of corn, 
more or less, and three stacks of fodder,” as the property of 
John M. Cole, one of the defendants in fi. fa. Noah Mc- 
Nabb, as trustee for his wife, Mary A. interposed a claim 
thereto. 

On the trial of this issue, plaintiff in fi. fa. introduced the 
ji. fa. with the levy upon the property above specified, and 
claimed said levy also, including lot of land No. 326, in the 
20th district of Decatur, and one hundred thousand brick, 
more or less. ‘There was a further return indorsed on this 
fi. fa. by the Sheriff, showing a sale of the property levied 
on, and how the proceeds were appropriated, what amount 
each particular part sold for; and that the brick, when 
counted out, numbered seventy-four thousand six hundred 
and seventy-eight. 

ABNER P. Betcuer, the Sheriff who made the levy, testi- 
fied, that at the time he made the levy, the corn, cotton and 
fodder were in possession of John M. Cole, one of the de- 
fendants, and were at the place where he lived, and which 
had been cultivated by him during the year 1854; that the 
door of one of the houses in which the property was found 
was nailed up; but he did not remember whether it was the 
house in which the corn or cotton was situated; that when 
he arrived at the house of defendant, he was not at home; 
but that he came while witness was there, and claimant was 
in company with him; he levied on the property, but did not - 
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take it off, for the reason that claimant informed him that he 
would claim it; that he sold the brick as levied on; (with 
the exception of a few thousand purchased by plaintiffs in fi. 
fa-3) that he authorized James McCullough to deliver the 
brick, who returned a few thousand delivered to claimant and 
others; the purchasers made the return of the remainder, 
and on their return and representations as to the number of 
brick, he made the entry and return on the fi. fa.; that of 
kis own knowledge, he could not say how many brick there 
were, as he did not count them, but relied on the statements 
ef plaintiffs in fi. fa. as they were truthfal and honorable 
men; that at the trial of this case before the Petit Jury, he 
could not then make the return, because he had not estimated 
the number of brick that had been delivered; that. he now 
relies on the statements of McCullough and the plaintiffs in 
fi. fa. as to the number of brick sold and delivered; that he 
did not remember whether or not he gave instructions to Me- 
Cullough to count in the bats two for one on the delivery ; 
that the brick were soid in lots of ten thousand, and brought, 
on an average, less than five dollars and a-half per thousand ; 
that the plaintiffs in fi. fa. allowed, as a credit on the fi. fa. 
six dollars per thousand; they did this, as they said, because 
this would be all they ever would be likely to get, for that 
Cole was insolvent; McNabb lived about three miles from 
Cole, and was his brotiier-in-law. 

The plaintiff in fi. fa. here rested. 

The claimant then proved by JamMes McCuL.oven, that 
the Sheriff authorized him to deliver the brick from the kiln, 
and he did deliver to McNabb some, and a few thousand to 
others, and that he made a return of them to the Sheriff; 
that two bats were counted as one brick, and which he un- 
derstood to be the rule in delivering brick; that there were 
2 good many bats; that he saw a negro of Mr. Law and 


Doct. Bruce hauling, and no white person was with them ; 


that some of the brick were broken by running wagons over 
them, and a great number of bats were left; he cannot say 
whether more than one thousand or not; the bats are still 
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there ; that some 8 or 10 days before the Sheriff went to 
make the levy, he was at the house of Cole and saw the claim- 
ant and his hands with the hands of Cole that had made the 
crop, on the place picking out cotton; that he had been sick 
for some time before, and had not been out, and could not 
say how long claimant had been thus engaged. 

BENJAMIN RvssELL testified, that he put up two or three 
-of the eyes in the large ki!n for Cole, and if the kiln was com- 
pleted with 7 or 8 eyes, then, according to his estimation, the 
kiln would have cortained T0 or 80 thousand brick ; but he 
does not know whether the kiln was completed or not; he 
bought of Cole the small kiln, estimated at 50 thousand 
brick, and if it did not hold out, the deficiency was to be sup- 
plied from the large kiln; that he hardly thought it would 
have turned out 50 thousand brick ; that this kiln was levied 
en, and he and Cole canceled the trade; that he built for 
Cole a small chimney, and out of the casing and outside 
brick ; that he is a brickmason, and understands estimating 
brick-kilns; that he thought Cole’s estimate too high; that 
in all kilns there are a great many bats and salmon bricks. 

P. Beprorp testified, that he finished putting up the large 
kiln, and on the plan in which it had been commenced, and 
that it contained 8 eyes; and from his count and calculation 
ef Cole, on his estimate, there were 80 thousand in it; it was 
22 bricks high; that he could not make the calculation him- 
self. 

Movu.ttriE MAXxweEtt testified, that he heard a trade be- 
tween McNabb and Cole in the early part of the fall of 1854, 
in which McNabb purchased of Cole all of his crop of corn, 
and fodder, and cotton, and stock of hogs, and cows, and his 
mules and wagon; that McNabb paid for them in a note on 
Cele for several hundred dollars, but he could not remember 
the amount; that by the terms of the purchase, McNabb was 
to have immediate possession; there was but a small number 
of stock of cattle; Cole had no negroes of his own; the ne- 
grees he worked that year were hired; don’t recollect the 
exact time of the trade. 
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The claimant here closed. 
In rebuttal, plaintiff in fi: fa. introduced two fi. fas.: one 
in favor of Jesse Harper, against same defendants, the other 
in favor of James English against John M. Cole, obtained at 
the same term of the Court, and same entries upon them as 
the first named fi. fa. ; also, the minutes of the Court, whieh 
showed that the October Term of the Superior Court for 
1854, commenced on the 21st day of the month. (Judgments 
were obtained at that term upon which the fi. fas. were 
founded.) 

The cause being submitted to the Jury, a verdict was ren- 
dered, finding the property subject. 

Whereupon, claimant’s Counsel moved a rule fora new 
trial, on the following grounds, to-wit : 

Ist. Because the Jury found contrary to evidence. 

2d. Because the Jury found contrary to law. 

3d. Because the Jury found contrary to law and evidence. 

4th. That the Counsel for plaintiff, in concluding the argu- 


ment, stated that the evidence was, that the defendant had 


sold the whole of his property to the claimant pending the 
suit, and which was a badge of fraud; and Counsel for claim- 
ant objected and called upon the Court to restrain the con- 


cluding Counsel in this statement. The Court stopped the- 


concluding Counsel, who.then stated that it was in evidence 
that the defendant in fi. fa. pending the suit or just about 


or after the judgment, had sold all his corn, fodder, cotton. 
crop, stock of cows, hogs, mules and wagon; and that he- 


had no negroes; and inasmuch as he had sold the means by 
which he lived, he was authorized to conclude that he had 
sold the whole of his property—of which the Jury would 
judge—that Counsel had not shown that defendant had any 
other property. The Court decided that it was not compe- 
tent for the Court to say what had been proven, and that he 
would leave it to the Jury to determine—the Counsel still 
contending that the evidence showed the sale of all the pro- 
perty of defendant to the claimant—to which Counsel did 
not object, after the ruling of the Court as above. 
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6th, That the Court erred in charging the Jury, that if a 
debtor sold his property to a creditor bona fide and fora 
valuable consideration, in payment of his debts, the property 
was not subject; but if he sold to the debtor a large surplus 
of property, over and above the payment of the debt, then, 
it would be fraydulent against creditors, and subject to the 
debts of the debtor. 

7th. That the Court erred in refusing, at request of claim- 
ant’s Counsel, to charge that the levy and sale by the Sheriff 
of No. 326, in 20th district, and the brick, as appeared by 
the return of the Sheriff on the several fi. fas. before the 
Jury would be proper to be considered by them as evidence 
against the statement of concluding Counsel for plaintiff, that 
the defendant sold the whole of his property pending suit, 
and this was a badge of fraud. This request was after the 
general charge was concluded, and the Court directed the 
Jury to consider the bona fides of the case, and all the facts 
as proven. 





8th. That the Court erred in charging the Jury, that the 
“return: of the Sheriff, as to the number of brick and amount 
of sale, was conclusive. 

The Court refused the motion on all the grounds, and 
claimant excepted. 


Warren & WarREN, for plaintiff in error. 
Law & Sirus, contra. 
By the Court—McDona tp, J. delivering the opinion. 


The first three grounds taken in the motion before the Court 
below for a new trial, have been abandoned. 

[1.] When the plaintiff's Counsel was stopped by the 
Court, on the motion of claimant’s Counsel, for misrepresent- 
ing the evidence, by asserting that the defendant -had sold 
to claimant the whole of his property during the pendency of 
the suit on which plaintiff’s judgment was obtained, and he 
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explained by saying it was his inference, only from the evi- 
dence,,there was no error in the refusal of the Court, after 
this explanation, to control him. There was some proof on 
which such an argument might be predicated, though slight, 
certainly, taking the whole evidence together. The Jury 
could not have been misled after the explanation. 

[2.] The Court erred in charging the Jury, that if the 
debtor sold to his creditor property, in payment of his debt, 
and a large surplus over and above the payment of it, it would 
be fraudulent against the creditor, there having been no evi- 
dence made to warrant such a charge. 

[3.] The property claimed was levied on by the Sheriff, at 
the same time that a tract of land and a parcel of bricks, which 
were sold, were levied on. The plaintiff’s Counsel argued, as 
an inference from the testimony, that the defendant had sold 
the whole of his property pending the suit; and claimant’s 
Counsel requested the Court to charge the Jury, that the 
levy and sale of the land and bricks was proper evidence to 
be considered by them, against that inference. This evidence 
was certainly a clear reply to that inference ; and the charge, 
as requested, ought to have been given; and the refusal to 
give it was error. ‘ 

[4.] Under no rule of evidence that occurs to us, was the 
return of the Sheriff on the writ of fi. fa. showing the sale of 
the bricks, conclusive on the claimant. It would not have 
been conclusive on the plaintiff, for under the Judiciary Act 
of 1799 the plaintiff might have proceeded by attachment 
against the Sheriff, if he had been injured by a false return. 
By a later Act, he may traverse the Sheriff’s return in cer- 
tain cases. This case is an illustration of the propriety and 
good sense of the rule which allows the inquiry; for the 
Sheriff ’s own evidence impeaches the return, and shows that 
he intrusted to one of the parties an important duty, which 
he alone ought. to have executed. 

The judgment of the Court is reversed, and a new trial or- 


dered. 
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No. 39.—Cuares W. Hory, trustee for Mrs. Laodicea J. 
Harvard, plaintiff in error, vs. Ross & Lerrcu, defendants. 
in error. 


[1.] The presumption, that the seizure of property sufficient in value to sat,. 
isfy a fi. fa. has satisfied it, is not rebutted by merely showing that the 
property was sold on the same day on which it was seized, and that the pro- 
ceeds of the sale were applied to debts of higher lien. In such a case, it 
is necessary to show that though the sale was irregular, the property 
brought its full value, or that the property, rated at its full value, would 
not have been sufficient to satisfy the debts of higher lien, and also that 
ji. fa. 

[2.] In a claim case, the sayings of the defendant in fi. fa. against his inter- 
est, made six months before the existence of the debt on which the fi. fa. 
was founded, are admissible in evidence against the plaintiff in the claim 
case. 


[3.] In a claim case, the Court told the Jury, that if the property claimed 
ever once completely vested in the defendant in fi. fa. and he made a vol- 
untary gift of it to his wife, and this was all his property, and afterwards, 
he contracted large debts, the deed was fraudulent and void: Held, that 
this charge was erroneous. 


Claim, in Baker Superior Court. Decided by Judge AL- 
LEN, May Term, 1856. 


A fi. fa. in favor of Ross & Leitch against Thornbury & 
Harvard, bearing date the 23d of December, 1852, was le- 
vied on six negroes, as the property of Harvard, one of the 
defendants, and a claim to the negroes interposed by Charles 
W. Horn, trustee for Mrs. Laodicea J. Harvard. The claim 
case came on for trial at May Term, 1856, of Baker Supe- 
rior Court, when plaintiff in fi. fa. introduced the following 
evidence: 

Ist. The fi. fa. by virtue of which the levy was made, the 
same being for $65 83 principal, and $4 O2interest. Upon 
the back of said ji. fa. were the following entries: 


“Yevied the within fi. fa. on five negroes, viz: Vina, Jo- 
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seph, Abe, Amanda and infant child. Property pointed out 
by plaintiff’s Attorney, January 4th, 1853. 
(Signed) GEO. W. COLLIER, Sh’ff.” 


“The above property sold this day, and money of four of 
the negroes applied to mortgage fi. fa. M. Whitfield vs. J. 
N. Thornbury. The other negro brought one hundred and 
one dollars and fifty cents, and money held up subject to the 
order of the Court. January 4th, 1853. 

(Signed) GEO. W. COLLIER, Sh’ff.” 


‘Money ruled out and paid to order of Court. April, 
1858. (Signed) GEO. W. COLLIER, Sh'ff.” 


“Levied the within fi. fa. on one negro fellow, of yellow 
complexion, by the name of Caswell, as the property of de- 
fendants, this June 30th, 1853. 

(Signed) W. A. IVEY, Sh’ff.” 


‘“‘ Levied the within fi. fa. on six negroes, to-wit: Caswell, 

a man about 23 years old, Sarah a woman about 20 years 

old, Haney a woman about 25 years old, Fanny a girl about 

15 years, Ashley a boy about 17 years old, and Nancy a girl 

about 6 years old. All levied on as the property of John J. 
Harvard, one of the defendants, this Aug. 23d, 1853. 

(Signed) W. A. IVEY, Sh’'ff.” * 


2d. The following order from the minutes of said Court: 


“Baker Superior Court, April Term, 1853. Thursday, 
April 28th, 1853. 


Wood, Bradley & ab " M. Wiley & Co. 


v8. 
Thornbury & Harvard. 
It appearing to the Court that George W. Collier has in 
hand one hundred and one dollars, less the cost, raised 
by the sale of property of James W. Thornbury, it is’ here- 


v8. 
James W. Thornbury. 
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by ordered that said Sheriff pay over one-half of said sum to 
R. K. Hines, Attorney for Wood, Bradley & Co. and the 
other half to R. F. Lyon, Attorney for S. M. Wiley & Co. 
Ross & Leitch, after deducting all the cost on the executions 
in the Superior and Inferior Courts of same date.”’ 


Counsel for claimant objected to the admission in evidence 
of said fi. fa. with the entries thereon, and said order, on the 
following grounds: 

Because the levy and sale of the 4th of January, 1853, 
both took place on the same day. 

Because the return of the Sheriff that the money for 
which four negroes sold, was applied to a mortgage fi. fa. in 
favor of M. Whitfield, does not sufficiently account for the 
money arising from the sale of the four negroes, but -it was 
incumbent on the plaintiff to show aliunde that the money so 
raised was properly and legally applied, or that the mortgage 
fi. fa. was the oldest and entitled to the money. 

Because it was incumbent on the plaintiff to show what 
amount of money was raised, (as the amount no where ap- 
pears on the fi. fu.) and how much was paid over to the mort- 
gage fi. fa. 

Because the levy of the fi. fa. on the five negroes on the 
4th of January, 1853, was a satisfaction of the fi. fa. so far 
as to throw upon the plaintiff the burden of proving the 
amount the negroes sold for, and that it was properly ap- 
plied, and that the proceeds of said sale were applied to the 
extinguishment of prior liens, or that it was otherwise unpro- 
ductive and made so without fault in the plaintiff or levying 
officer. . 

Because the fact that the levy and sale were made on the 
same day, is prima facie evidence of fraud requiring expla- 
nation. 

Because the order entered on the minutes to explain what 
became of the one hundred and one dollars, is too vague and 
general, and does not sufficiently explain what was done with 
the money, and the plaintiff should be held to show how and 
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jn what way it was applied, to what executions it was paid, 
and if not to any executions, what has-become of it. 


The Court over-ruled all these objections and permitted 
the fi. fa. and order to go in evidence to the Jury; to which 
claimant’s Counsel excepted. 

$d. Plaintiff then introduced Charles W. Horn, the claim- 
ant, who testified that all the negroes levied on and claimed 
by him, were negroes which Mrs. Laodicea J. Harvard had 
inherited from her father’s estate; that she inherited other ne- 
groes from her grand-father, but those levied on came from 
the estate of her father, Benjamin W. Hampton, and that 
since her marriage with Harvard the negroes had been in his 
possession and under his control; that he did not recollect the 
exact time when Harvard moved from Thomasville to Albany, 
but thinks it was in the latter part of the year 1850, or the 
' early part of 1851. 

Plaintiff here closed, and the following evidence was intro- 
duced by claimant: 

Ist. A deed, of which the following is a copy: 


-“- 


State or Georaia, Tuomas County: 


This indenture, made this twenty-fourth day of July. eigh- 
teen hundred and fifty, between Jom Harvard, of the Coun- 
ty and Stute aforesaid, of the one part, and William L. 
Hampton, of the County of Baker and State aforesaid of the 
other part, witnesseth, that heretofore John Harvard and 
Laodicea Jane Harvard, wife of said John Harvard, prior 
to her marriage, Leora Jane Hampton, intermarried with 
each other ; that prior thereto, and in consideration of such 
marriage, it was agreed that said Leora Jane Hampton should 
hold, keep, retain and have the separate right of her prop- 
erty, for the use, maintenance and support of the said Leora 
and John after marriage. Now this indenture witnesseth, as 
well for the consideration aforesaid as also. the consideration 
of ten dollars, by the said William L. Hampton, trustee, as 
hereinbefore named, paid to the said John Harvard, at and 
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before the sealing of these presents, the receipt, whereof is 
hereby acknowledged, hath granted, bargained, sold and 
conveyed, and doth by these presents grant, bargain, sell 
and convey, unto the said William L. Hampton, in trust, and 
trust only, for the benefit, use and interest of the said Leora 
Jane, ani such child or children as she may: have by, or may 
be begotten by, her present husband, John Harvard, the fol- 
lowing slaves, viz: Caswell, a man, Haney a woman, Ashley 
a boy, Sarah a woman, Nancy a girl and Fanny a girl: To 
have and to hold the said bargained slaves, unto the said 
William L. Hampton, in trust, and trust only, for tlie use, 
interests and trust purposes aforesaid, and for no other pur- 
pose, interest or use whatever, to him and his heirs forever. 
But should the said John Harvard survive the said Leora 
Jane, the said slaves are to be held in and continue in trust 
in the said William L. Hampton, for the use of the said John 
Harvard his life-time ; and the said John Harvard,-for him- 
self, his heirs and assigns, the title to said slaves doth hereby 
vest the same in said William L. Hampton, for the purposes 
aforesaid. In witness whereof the said John Harvard hath 
hereunto set his hand and seal, the day and year above writ- 
ten. (Signed) JOHN J. HARVARD, [1.5.] 
Signed, executed and delivered in presence of 
(Signed) Writram H. Dasuer, — 
Joun MILLER, 
Tuomas M. Boston, J. I. C.” 


This deed was recorded July 26th, 1850, in the County of 
Thomas; and on the 4th of March, 1852, in the County of 
Baker. 

2d. Claimant then introduced the record of the proceed- 
ings appointing him, Charles W. Horn, trustee, in lieu of 
William L. Hampton, deceased. 

3d. James D. Hampton testified, that before the marriage 
of his neice, Mrs. Laoticea J. Harvard, with John J. Har- 
vard, (one of the defendants in fi. fa.) Mrs. Hampton, the 
sister-in-law of witness, and mother of said Laodicea, being 
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opposed to the marriage, because she knew nothing about said. 

John J. requested witness to see him and ascertain something 
about him; witness saw Harvard and stated to him, among 
other things, the grounds of Mrs. Hampton’s. objections to 
the marriage, and Harvard referred witness to gentlemen in 
Alabama, where he then lived, for his character ; and as- 
sured witness that he did not desire to marry witness’ neice 
for her property, but that so far as the property was con- 
cerned, he would and had intended to settle all the property: 
coming to his intended wife from her father’s estate, upom 
her, and desired witness to accept the trusteeship, and act as 
her trustee; for which witness refused to do; witness after- 
wards saw Mrs. Hampton and her daughter, and told them. 
what Harvard had agreed to do; Mrs. Hampton, upon con- 
dition of the settlement, expressed herself satisfied, and as- 
sented to the marriage; in the course of the conversation, 
her daughter said she intended to marry Harvard any way, 
whether her mother was willing or not. Witness also stated, 
that the negroes: levied on were all inherited by Mrs. Har- 
vard from her father’s estate, and at the time of her marriage, 
were in the possession of the administrator of her father’s es- 
tate; that since her marriage, she has inherited other negroes 
from her grand-father’s estate. 

4th. SamvueL Dickerson testified, that Harvard came to 
Albany and went into business the latter part of 1850, and 
moved his family in the early part of 1851. 

Plaintiff then introduced in rebuttal Davin A. Vason, who 
stated that Harvard came to Albany and went into business 
with Thornbury in the winter of 1850. 

Plaintiff also introduced the declarations in the following 
suits, and the notes upon which they were founded, together 
with the fi. fas. issuing from the judgments obtained, to-wit: 
one in favor of L. M. Wiley & Co. vs. Thornbury & Harvard, 
on a note dated March 12th, 1851, and due six months after 
date, for $278 28; one in favor of Marion & North vs. the 
same parties oh a note dated March 8th, 1851, and due 8 
months after date, for $173 55; one in favor of Ross & 
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Leitch vs. the same parties on a note dated March 6th, 1851,. 
‘and due nine months after date, for $198 45, and. several’ 
others for different amounts of the same dates. 

The evidence having closed, plaintiff’s Counsel requested 
the Court to charge the Jury, that the recital in the deed 
made by Harvard to William L. Hampton,. trustee, to the- 
effect, “that prior to the marriage, and in consideration 
thereof, it was agreed that the said Leodicea Jane Hampton 
should hold, keep, retain and have the separate right of her 
property, for the use, maintenance and support of the said 
Leodicea and John after marriage,” was no evidence of an 
ante-nuptial contract between Harvard and his wife, and the 
Jury must not so receive it. 

Counsel for claimant requested the Court to charge— 

1st. That if there was aliunde testimony of the existence 
of such a contract prior to the marriage, the Jury oughi to 
consider the recital in the deed as evidence of the existence 
of the contract, it being an admission by Harvard against his 
interest. 

2d. Claimant's Counsel also requested the Court, in wri- 
ting, to charge, ‘‘that if the Jury should believe there was an 
agreement between Harvard and his ‘wife to settle the pro- 
perty upon her before the marriage, then, a Court of Equity 
will, at any time after the mariiage, enforce the contract, 
and settle the property upon the wife. If it be true, that 
there was such a contract made, Harvard never had a title 
to the property, for the equitable title was in his wife, and it 
is good against creditors. 

dd. “That if the Jury should believe there was no such 
contract made, then, if Harvard voluntarily settled the pro- 
perty that she inherited from her father’s estate as a dis- 
tributee, upon her, in consideration of personal property hav- 
ing come to her as distriLutee or legatee, then, in that case, 
it is a good and valid settlement, and will be good against all 
subsequent creditors.” 

4th. That the property in dispute is personal property. 
oth. That to attack a voluntary settlement for fraud, there 
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must either be some positive evidence, or strong presumptive 
evidence of fraud. 7 

The Court refused to charge the Ist and 2d requests in the 
language requested, but charged the 3d, 4th and 5th. 

The Court then charged the Jury, that the recital in the 
deed was no evidence of an antenuptial contract, and they 
could not so consider it; that if they should believe from the 
testimony that there had been an .antenuptial agreement 
proved, by which the property claimed was to be settled on 
Mrs. Harvard, and it was so settled, then, the title in the 
trustee to the property was a good title, and the property was 
not subject to the debts of Harvard; and in order for the 
Jury to determine whether such an agreement was made or 
not, they must be satisfied that Mrs. Harvard actually stipu- 
lated with Harvard for such a settlement to be made before 
the marriage. Ifit was only talked about between the par- 
ties, without any agreement, it was no contract; and the sub- 
sequent act of Harvard, in making the deed, will not make it 
a good antenuptial agreement. But if the Jury should con- 
clude that no antenuptial agreement had been proved, it 
would be their duty to determine whether, under the testi- 
mony, it was good as a voluntary deed, or postnuptial set- 
tlement. If the deed was made by Harvard in good faith, 
and not for the purpose of defrauding creditors, it secured a 
good title in the trustee, although made after marriage, and 
would be good against subsequent creditors; but if it was 
made to defraud creditors, the property conveyed by it would 
be subject to the debts of Harvard. If Harvard took pos- 
session of the property after the marriage, without an ante- 
nuptial agreement, and had it under his control, it vested 
title in him—his marital rights obtained, and the property 
was his; and if this was all the property Harvard had, and 
Harvard made a voluntary gift of it to his wife, and immedi- 
ately afterwards contracted large debts, it was evidence of 
fraud, and was void as against creditors, 

Counsel for. claimant then requested the Court to charge 
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the requests they had submitted in writing. The Court said’ 
he had charged them substantially, but not in the language 
requested ; and the Court refused to charge them.in the lan- 
guage as requested, and also refused to read them to the 
Jury. 

After the general charge of the Court was concluded, 
Counsel for claimant asked the Judge if he was rightly under- 
stood—to charge the Jury, “ that if Harvard had got posses- 
sion of the property of his wife after his marriage, without 
any antenuptial agreement, and then made the deed of set- 
tlement, it was a voluntary settlement.” The Court res- 
ponded, that it had so charged. 


Claimant’s Counsel then asked the Court to charge the 
Jury, that if they believed Harvard promised his wife’s uncle, 
James D. Hampton, before the marriage, to settle her proper- 
ty on her, it was proper for their consideration to show the 
truth of the recital in the deed, that an agreement to do so 
did exist at the time of the marriage. This request the 
Court gave in charge. 


Then Counsel for plaintiff in fi. fa. requested the Court to 
charge the Jury, that the declaration of Mrs. Harvard before 
her marriage, and in presence of her mother, and on being 
informed by her uncle that Harvard had promised to settle 
her property on her, “that she intended to marry him any 
how,” was evidence going to show that no agreement existed 
at the time of the marriage, to settle the property. .. 


The Court remarked to the Jury, “that is true, and I so 
charge you.” , 


The Jury found a verdict subjecting the property; and 
Counsel for claimant now assign as error the general charge 
of the Court to the Jury, and the charges given at the in- 
stance of plaintiff’s Counsel; also, the refusal of the Court 
to charge in the language of the requests submitted by claim- 
ant’s Counsel; and the admission of plaintiff’s fi. fa. with 
the entries thereon, in evidence. 
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Henry Morean and Lotr WarkEN, for plaintiff in error. 
R. F. Lyon and R. H. Cxarx, for defendants in error. 
By the Court.—BeEnnina@, J. delivering the opinion. 


Was the Court below right in over-ruling the objections to 
the admission in evidence of the claim fi. fa. ? | 

The fi. fa. was for only $65 83. It had on its back an 
entry, stating that it had been levied on five negroes. This 
entry bore date the 4th of January, 1833. ‘The fi. fa. had 
also on its back, another entry of the same date, stating that the 
negroes levied on had been sold on that day; and that the 
money for which four of them sold, had been applied to a 
mortgage fi. fa. ; and that the money for which the fifth sold, 
had been held up subject to the order of the Court. 

As to the money arising from the sale of the fifth negro, 
the Court ordered it to be applied to other fi. fas. 

The main objection to the admission of the fi. fa. was, that 
the entries on its back showed it to be satisfied. 

When a ji. fa. has been levied on personal property, suffi- 
cient in value to satisfy the fi. fa. the presumption is, that it 
has been satisfied. 

This presumption may, however, be rebutted, by showing 
that the property, at.its true value, was applied to higher de- 
-mands on the property; and showing that the property was 
sold ata regular sale, and that the money arising from the 
sale was applied to such higher demands, would be showing 
that the property, at its true value, was so applied; because, 
it is to be presumed that property sold ata regular sale, 
fetches its true value, But, showing that the property was 
sold at an irregular sale, as that it was sold on the same day 
on which it was seized; and therefore, that it was sold in the 
absence of advertisement; and then, showing that the pro- 
ceeds of such irregular sale were applied to such higher de- 
mands, would not be showing that the property, at its true 
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value, was so applied ; for, it is to be presumed that property 
sold in such an irregular and hasty manner, would not fetch 
its full value. Therefore, such a showing as this, would not 
rebut the presumption of satisfaction arising from the levy’s 
being on property sufficient, in value, to satisfy the fi. fa. 

And such a showing as this, was the showing of this plain- 
tiff in fi. fa. in respect to the levy entered on the fi. fa. The 
showing was therefore not sufficient. 

[1.] He ought to have shown that the property, though 
sold irregularly, brought its full value; and yet, did not 
bring enough to do more than satisfy the higher demands 
upon it; or, at least, he ought to have shown that the pro- 
perty, when rated at its full value, would not have been suffi- 
cient to do more than satisfy such higher demands. 

Not having done this, his f. fa. as we think, ought not to 
have been received in evidence. 

The other objections to the admission of the fi. fa. resolve 
themselves into this: that it does not sufficiently appear that 
the debts to which the proceeds of the sale, irregular as it 
was, were applied, had priority over the fi. fa. What does 
appear, amounts to this: that all the proceeds of the sale were 
applied by the Sheriff, acting either on his own responsibility, 
or acting under an order of the Court, to other debts. And 
prima facie, it is to be presumed, that this was a proper ap- 
plication of them; for, prima facie, it is to be presumed, of 
all officers, that they do not violate their duty. 

The deed of settlement contained a recital of an antenup- 
tial contract. This recital, the claimant contended, was evi- 
dence for him. , 

The Court held that it was not. Was the Court right? 

{t is a general principle, that declarations made by a per- 
son, if they are adverse to his interest when made, are evi- 
dence against him, and against all persons claiming under 
him by a right arising subsequent to the declarations. (J vat 
vs. Finch; 1 Taunt. 161; 2 Phil. Ev. Cow. & Mill's Notes, 
note 481.) 
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Recitals in a deed are but the declarations of the author 
of the deed. (Id. note 869.) 

Harvard was one of the makers of the deed of settlement ; 
and therefore, was one of the makers of the recital contained 
in that deed. 

He was also the defendant in the claim fi. fa.—the fi. fa. 
that was seeking to condemn the property settled by the 
deed. 

Now the plaintiffin the fi. fa. ina claim case, can rely 
upon no title but that of the defendant in the fi. fa. -He is 
in privity with the defendaut in the fi. fa. 

‘Therefore, the plaintiffs in this case were in privity with 
Harvard—they had to claim under him. 

The only question remaining, therefore, is this: did they 
claim under him by a right that arose subsequently to the 
date of the deed, and consequently, to the date of the recital? 
And the answer is, that they did. The note on which their 
f. fa. was founded, was made onthe 6th of March, 1851. 
The deed was made on the 24th of July, 1850. 

This being so, the recital, when made, was against the in- 
terest of Harvard. 

It follows, then, that by the general principle above stated, 
the recital was evidence against Harvard, and also against 
the plaintiffs in fi. fa. for they claimed under him. 

Is there anything in this case to take such a recital out of 
the general rule? It is said that there is. It is said that 
there is something in the nature of a claim case, that forbids 
the admissions of the defendant in jf. fa. even though made 
against his interest, from being received in evidence for the 
claimant ; and yet, a claim is but a statutory substitute for 
certain Common Law forms of action that, themselves, do not 
have any such effect. Dy an action of trespass against the 
Sheriff, or an action of trover against the purchaser, the 
claimant can attain, in substance, all that he can attain by a 
claim. And in an action taking either of these two forins, 
he would have the right to use the sayings of the defendant 
in fi. fa. if adverse to the defendant’s interest, as evidence; 
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and his action may still take either of these forms. [ 
am wrong, to say that the claim is a statutory substitute for 
them. It is not a substitute for them. It is a form in ad- 
dition to them—a form by which, what they would accom- 
plish, is accomplished more simply. Did the Statute giving 
this form, repeal any rule of evidence, so far as this form was 
concerned? Did it repeal anything? No. 

There is not any decision of this Court that goes the length 
of determining, that sayings of the defendant in fi. fa. adverse 
to his interest, made not only before the origin of the claim 
case, but before the origin of the debt on which the claim ff. 
fa.is founded, are inadmissible for the claimant. But that is 
the length to which the decision of the Court below, in this 
case, goes. 

[2.] We think, therefore, that the recital was prima facie 
evidence for the claimant; and consequently, that the Court 
erred in charging that it was not evidence for him. 

The Court, in the course of its charge, told the Jury, that 
“Tf Harvard took possession of the property after the mar- 
riage, without an antenuptial agreement, and had it under his 
control, it vested title in hin—his marital rights obtained, 
and the property was his; and if this was all the property 
Harvard had, and Harvard made a voluntary gift of it to his 
wife, and immediately afterwards contracted large debts, it 
was evidence of fraud, and was void against creditors.’ By 
the words, “‘immediately afterwards,” we understand the 
‘Court to have had reference to the facts of the case; and 
therefore, to have intended the interval of time between the 
making of the deed and the contracting of the debt. 

And with this import to those words, the charge amounts 
to this: that if the property once vested in Harvard, and it 
was all he had, and he made a voluntary gift of it to his wife; 
and not more than six or seven months afterwards, contract- 
ed large debts, the gift was fraudulent, as against- creditors; 
and was therefore void as to creditors; that is to say, that so 
contracting such debts was conclusive evidence of fraud 
against creditors. Is this so? 


| 
| 
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What shall be the answer to this question, depends upom 
what is the meaning of the 13th Hiiz. ch. 5, the abstract of 
which, in Cobb’s Digest, is as follows: ‘That every convey- 
ance of real or personal estate, by writing or otherwise, and 
every bond, suit, judgment and execution that shall be had 
or made to delay or defraud creditors or others of their 
debts and other rights, shall be void as against such eredi- 
tors, &c. and them only. But that the Act shall not extend 
to any conveyance on good consideration, and bona fide to 
persons without notice of the fraud.” 

Unless a deed be made with the intention to delay or de- 
fraud creditors and others, it is plain that it is not within the 
‘Act. 

Now when a man makes a voluntary deed of even all his 
property, it is at least a possible thing that he does not in- 
tend to defraud some person who may become his creditor 
six months afterwards. The man may think that he will 
never go in debt to any body; the subject of his going in 
debt may not be in his mind; he may feel that if he ever 
does go in debt, he will be able to pay out by his future ac- 
quisitions. If any of these things be true of him, it is man- 
ifest that he does not, at the time when he makes the deed, 
intend, by the deed, to defraud his future creditors. 

Yet, the charge says, in effect, that it is not possible for a 
man to make such a deed without intending, at the time, to 
defraud every person who may, in six months afterwards, 
become his creditor. 


[3.] And therefore, we think the charge too general and 
sweeping. 

Had the Court told the Jury, that if the circumstances 
which the Court enumerates existed, they would constitute 
such evidence of fraud, that it would be necessary for the 
claimant to rebut them, in order to prevent the deed from 
being considered fraudulent and void, the Court would have 
told them what, in the opinion of one member of this Court, 
is now law; and what, in the opinion of the other two mem- 
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bers, was law until the passage of the Act of 1847, ‘‘to re. 
quire marriage settlements to be recorded.” 

The view which hag been presented of the Statute of the: 
18 Eliz. ch. 5, may not be in accordance with the later En- 
glish decisions. but we think it sufficiently supported by 
such as existed at the time when the law of England became 
the law of Georgia. The Supreme Court of the United 
States say, “‘ There is some contrariety and some ambiguity 
in the old cases on this subject. But this Court conceives 
that the modern decisions, establishing the absolute conclu- 
siveness of a subsequent sale, to fix fraud on a family settle- 
ment, made without valuable consideration—fraud, not to be 
repelled by any circumstances whatever, go beyond the con- 
struction which prevailed at the American Revolution, and 
ought not to be followed.’”’ (1 Story’s Hq. §431.) 

In the opinion of Judge Lumpkin and myself, however, 
the Statute aforesaid of 1847, has much to do with the ques- 
tion under consideration. 

The third section of that Act is in the fellowing words: 
“If any such instrument” (marriage agreement or settle- 
ment) “be not recorded within the time prescribed by this 
Act, the same shall not be of any force or effect against 
a bona fide purchaser, without notice, or bona fide creditor, 
without notice, or bona fide surety, without notice, who may 
purchase, or give credit, or become surety, before the actual 
recording of the same.”’ 

In the opinion of Judge LuMPKIN and myself, the natural, 
if not the necessary, implication from this language is, that 
if the instrument be recorded within the time prescribed by 
the Act, it shall be of force even against a bona fide purcha- 
ser, without notice, a bona fide creditor, without notice, or a 
bona fide surety, without notice; and therefore, we think that 
if a voluntary marriage agreement be duly recorded, the pre- 
sumption must be, that it is not fraudulent ; and that this is 
a presumption to be rebutted only by showing something that 
would amount to positive, actual fraud: Such, for example, 
as the settler’s hiding the record book and inducing the Clerk 
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to tell the person inquiring for it, that it contained no record 
ofa marriage settlement, when it did contain the record of 
one. 

This Act ought certainly to receive the same kind of con- 
struction which the other Registry Acts have received. 

This marriage settlement was recorded in time. It was’ 
made on the 24th of July, 1850, and was recorded on the’ 
26th. 

, The creditor had, therefore, in this case, more than six® 
months record-notice of the settlement. 

On the remaining point in the case, we express no opinion. 
The bill of exceptions does not disclose whether Mrs. Har- 
vard, at the time when she said “she intended to marry 
Harvard anyhow,”’ was under age, nor, if she was, who was’ 
her guardian; nor does it distinctly disclose in whose actual 
possession the property was at that time, or was at the time 
when it was turned over to Harvard. And these are matters’ 
which affect the law of the point. 

The new trial which we grant is founded, therefore, upon 
the points previously considered. 





No. 40.—Wit.iam Reyyo.ps, plaintiff in error, vs. Tomas 
Lyon, defendant. 


[1.] Where there is no process nor waiver of process, to a declaration, a 
judgment rendered thereon is void ; otherwise, where there is a waiver of 
copy and process. 

[2.] Not necessary, in a suit to revive a dormant judgment, for the plaintiff 
to prove that an execution issued thereon is not vital and effective. . If 
such be the fact, it is a matter of defence. 


VOL. xx.=29 
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Attachment, &c. in Baker. Tried before Judge ALLEN, 


| May Term, 1856. 


Thomas Lyon sued out an attachment against William 
Reynolds, founded upon which a declaration was filed decla- 
ring upon two judgments alleged to have been obtained by 
the plaintiff against the defendant, one for $79 principal debt, 
$85 70 interest and costs of suit, and the other for $59 50 
principal, $9 24 interest and costs. Both judgments ob- 
tained at the October Term, 1840, of Lincoln Superior Court. 

Upon the trial the plaintiff offered in evidence exemplifica- 
tions of the said two judgments. To which defendant ob- 
jected, on two grounds— 

1st. ‘‘ Because defendant had never waived process, that 
process had never been attached, and that said judgments. 
were therefore void.” 

2d. “Because the exemplifications showed that fi. fas. had: 
been issued on each judgment; and that though they were 
apparently dormant, could not be offered in evidence until 
said fi. fas. were produced or were shown to be dormant; also, 
for the want of proper entries.” 

The exemplification offered in evidence showed, in the suit 
which resulted in the first named judgment, this acknowledg- 
ment of service : 


‘“‘T acknowledge service on the within writ. 
WM. REYNOLDS.” 


And in the second, this: 


“T acknowledge due and legal service of the within writ, 
and waive copy and process. WM. REYNOLDS.” 


No original process in either case. 
In the first case, a fi. fa. is shown to have issued on the 
14th Nov. 1840. 
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In the second, on the 10th Nov. 1840; and nothing fur- 
ther appears in either case, with reference to these fi. fas. 

The Court below over-ruled both objections, holding— —* 

1st. That there was a sufficient waiver of process in both 
Cases. 

2d. That said exemplifications were sufficient to authorize 
plaintiff to recover without producing the fi. fas. To which 
-defendant excepted. 

Plaintiff then read these exemplifications in evidence and 
closed. The defendant offered no testimony. Verdict for 
plaintiff. Defendant assigns error upon the two points deci- 
ded. 


W. E. Situ, for plaintiff in error. 


Strozier & SLAUGHTER, contra. 
By the Court.—McDona.p, J. delivering the opinion. 


[1.] There was no process to the declaration in the origi- 
nal case in Lincoln County, in which a judgment was ren- 
dered for seventy-nine dollars. There was no waiver of pro- 
cess by the defendant. The whole proceedings, in this case, 
are void for the want of process under the Judiciary Act of 
1799, and it is not aided by the Act of 1840. Little vs. In- 
gram et al. (16 Ga. R. 194.) The Court, therefore, erred in. 
admitting in evidence the exemplification of that judgment. 

There was a waiver of copy and process in the other case, 
and the exemplification of that judgment was properly ad- 
mitted. (Id¢2.) 

,[2.] The objection to the exemplifications, on the ground 
that they showed the issuance of executions on the judg- 
ments, and did not show that the executions were dormant, 
was rightfully over-ruled by the Court. 

Writs of fi. fa..were issued in November, 1840. It was no 
objection te the admissibility in evidence of the record of the 
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judgments, that it did not show that the executions were dor- 
mant. It did not show that they had been returned. If the 
judgments had been satisfied, or were still vital and effective, 
it was a matter of defence. 

The judgment of the Court below must be reversed, and a 
new trial is ordered, unless the plaintiff shall remit the amount 
of the judgment, principal, interest and costs, the exemplifi- 
cation of which was improperly admitted in evidence; and it 
is adjudged that the defendant in error pay the costs of pros- 
ecuting the case in this Court. 





No. 41.—Witu1aM W. Povtay, plaintiffin error, vs. LITTLE- 
TON SELLERS, defendant. Burts vs. RoBerts. 


[1.] The Act of 1853~’4, to protect the owners of lands or tenements against 
intruders, construed. 


[2.] Title is evidence of the right of possession, and is admissible under this 
Act for this purpose. 


{3.] The counter affidavit of the occupant, to avoid being dispossessed, 
should state that he bona fide, or in good faith, claims the legal right to 
the possession of the premises ; and his proof should show that fact. 


Affidavit, &c. from Baker. Tried before Judge ALLEN, 
May Term, 1856. 


William W. Poulan made his affidavit according to the 
Statute in such cases made and provided, claiming right of 
possession to lot of land No. 4, in the 11th district of Baker, 
and declaring that Littleton Sellers was in possession; the 
latter made his counter affidavit, and the Sheriff returned the 
papers to Court. 

Upon the trial of the issue thus made, the first affiant, 
Poulan, offered in evidence a copy grant from the State of 
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Georgia to Lewis Pollock. The Court rejected this paper 
upon the ground, that under our Statute authorizing-said 
proceeding, there could be no investigation of title by the 
Court and Jury. 

To this ruling the plaintiff excepted, and assigns the same 
_ag error. 


Wi1aM E. Smits, for plaintiff in error. 


Strozier & SLAUGHTER, contra. 


Affidavit, &c. in Marion. Tried before Judge———, 
‘March Term, 1856. 


This was an issue between William B. Butt as plaintiff, 
and Anderson Roberts as defendant, formed in pursuance of 
the Act of 1854, “to protect the owners of land,” &c. in 
which both parties “bona fide claimed the right to the pos- 
session of the land” in dispute. 

On the trial, both parties offered in evidence proof of title 
.of bona fide claim, and of right of possession. 

The Court charged the Jury, “ that if defendant had shown 
that he did bona fide claim the possession of said land, it 
made no difference who was entitled to the possession; that 
if said defendant had shown that he bona fide claimed the 
right of possession, that then they must find for the defend- 
ant, although they might believe from the testimony that 
said: plaintiff was entitled to the possession; and the question 
was, whether the defendant bona fide claimed the right to the 
possession; and not whether he had the right to the posses- 
sion.” To which ruling, Counsel for plaintiff excepted. 


BianFrorD & CrawForD, for plaintiff in error. 


Stusss & Hitt; Miter & Hatt, contra. 
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By the Court.—Lumpxin, J. delivering the opinion. 


{1.] These cases involve aconstruction of the Act of 1853~’4, 
to protect the owners of lands and tenements against intru- 
ders. 

Section I. enacts, “‘ That from and after the passage of the 
Act, the following shall be a summary process for ejecting 
intruders from the possession of lands and tenements: 

“When any person shall subscribe an affidavit before any 
officer qualified to administer an oath, stating that he,’ either 
for himself or as agent for some other named person, does 
bona fide claim the right of possession to any land or tene- 
ment, (describing it,) and that such land or tenement is in 
the possession of a named person, who does not, in good faith, 
claim a right to such possession, and yet, refuses to abandon 
the same; and when such affidavit shall be delivered to the 
Sheriff: of the county where the land or tenement lies, then, 
and in that case, it shall be the duty of the Sheriff, at the 
earliest practicable day, to exhibit such affidavit to the per- 
son described as being in possession of the land or tenement, 
and to turn such person out of possession, unless the person 
So in possession shall, at once, tender to the Sheriff a counter 
affidavit, stating that he does, in good faith, claim a legal 
right to the possession of such land or tenement. 

Section II. is pretermitted, having nothing to do with the 
point under discussion. 

Section III. ‘Whenever an affidavit, in the terms of the 
first section of this Act, shall be tendered to the Sheriff by 
the person in possession, then and in that case, the process 
prescribed herein shall be stopped—the contending parties 
shall be remitted to their respective rights, and the Sheriff 
shall deposit both affidavits in the office of the Clerk of the 
Superior Court of the county in which the land lies; upon 
which, an issue may be made up and tried by a Jury accor- 
ding to the laws of this State; and if the finding is for plain- 
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tiff or movant, the Clerk shall issue upon the judgment a writ 
of haberi facias possessionem, including a fi. fa. for the cost.” 

It will be perceived, that the movant must swear, in the. 
first place, that he bona fide claims the right of possession to 
the premises, and that the person in possession does not, in 
good faith, claim the right to such possession; and yet, refa- 
ses to abandon or surrender the same. This affidavit heing 
exhibited to the person in possession, he makes a counter 
affidavit, stating that he does, in good faith, claim a legal 
right to the possession of the disputed premises. 

These two affidavits being taken, the process is stopped, 
and the affidavits are filed with the Clerk of the Superior 
Court of the county where the lands or tenements lie. And 
upon these affidavits, the issue is formed and tried by the 
Jury. 

[2.] What is that issue? Is it the same as in an action of 
ejectment? We think not. It is co-extensive only with the 
case made by the affidavits, when the movant has shown his 
right of possession, which he may do by showing title. His 
side of the case is made out. Does this impose upon the ten- 
ant the burden of proving paramount title in himself or an- 
other? We think not. He has only to make it appear that 
he is not an “ ¢ntruder,” for it is against such only that the 
Statute gives a remedy; that he is neither squatter nor dis- 
seizor; but that he has taken possession under a bona fide 
claim of the legal right to do so. In other words, if the oc- 
cupant shall make it appear that he has entered under cir- 
cumstances which would constitute a statutory title by ad- 
verse possession, provided it should continue without inter- 
ruption for seven years, then, in the opinion of this Court, 
he cannot be turned out under this summary proceeding ; 
and the party will be driven to his action of ejectment. 

Tested by this rule, how stands the case of Poulan vs. Sel- 
ers? Poulan, the movant, offered a copy grant from the 
State to Pollock, under whom he claimed, which was rejected 
by the Court, upon the idea that the title was not in dispute, 
Tn ruling out this testimony, we think the Court erred. By 
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showing title to the lot, Poulan established, prima facie at: 
least, his right to the possession of it; and the evidence was: 
legitimate and proper for that purpose. 

How stands the case of Butt against Roberts? Roberts: 
went into possession under a Sheriff’s deed made to Miller, 
asthe tenant of Miller. And the Court decided, and we- 
think correctly, that notwithstanding the movant claimed 
under a prior Sheriff’s deed to the land, still, Roberts could 
not be turned out, under the Act. 

[8.] We think, however, that the Court erred in instruct- 
ing the Jury, that if Roberts bona fide claimed the right of 
possession, that they must find for him. And that the ques- 
tion was, whether the defendant bona fide claimed the right 
of possession. 

The charge was inaccurate in this: The defendant is re- 
quired, under the Statute, to swear and show, that he bona 
fide claims the egal right to the possession. The word legal 
is omitted in the Court’s charge; and yet, it was evidently 


designed to be significant in this Act. And on this account 
alone, we must reverse the judgment. 
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No. 42.—Mary C. WesTFaLt, by her next friend, CHARLES 
C.- O'NEAL, plaintiff in error, vs. Scott, Cannart & Co. 
defendants in error. 

& 

[1.] A party cannot interpose, in Equity, in a controversy between others in 
regard to a matter in which he has no interest, and cannot be affected by 
the decree. 


[2.] When the plaintiffs have elected to proceed at Law, and the remedy, ac-. 
cording to the case made by the bill is adequate, a Court of Chancery will 
not entertain jurisdiction of the cause by enjoining it. 


In Equity, in Dougherty Superior Court. Decided by 
Judge ALLEN, May Term, 1856. 


This was a bill filed by Scott, Carhart & Co. alleging that 
in 1849 and 1850 they were partners engaged in business in 
Macon, Georgia; that during those years they sold to the. 
firm of Wade & Westfall, composed of James W. Wade and 


Thomas G. Westfall, of Albany, Georgia, goods to the amount: 
of $800; that subsequently, being apprehensive of the loss of 
their debt, one of complainants went to Albany and succeeded 
in bringing about a settlement, by which complainants receiv- 
ed the joint note of the said Wade & Westfall, indorsed by 
Mary C. Westfall, the wife of said Thomas G. for the sum of 
$618 33, dated May 6th, 1851, and due four months after 
date; that in December, 1851, complainants brought suit on 
said note against the said Wade & Westfall; the said Mary 
C. not being sued because complainants were advised that a 
married woman could not be sued in an action at law in this 
State; that judgment was recovered at May Term, 1852, of 
Baker Superior Court, and a fi. fa. issued, and was, without 
the knowledge or consent of complainants, levied on a horse 
and buggy and a certain store-house, from which nothing was 
realized; that Wade & Westfall are totally insolvent and 
the fi. fa. is useless, unless it can be collected out of certain 
negroes mentioned in a subsequent part of the bill; that ow- 
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ing to the notoriety of their insolvency, complainants did not: 
have any entry of “‘ nulla bona’ made on said fi. fa. but will 
doso if it is desired by the parties. 

The bill charges that at the time when said judgment was. 
recovered, the said Thomas G. Westfall fad in his possession 
several negroes; and that about the 15th day of May, 1852, 
during the term of the Court at which said judgment was. ob- 
tained, and after the same was obtained, he, as complainants 
helieve, without any consideration whatever, and for the sole 
purpose of defrauding complainants, sold and delivered said ne- 
groes to 1 Y. Hampton, then of Baker, but now of Dougherty 
County ; that said Hampton, well knowing complainants had 
such a judgment, immediately and without the knowledge of 
complainants “or the Sheriff of said county, removed said ne- 
groes, secretly and at night, before a fi. fa. had issued on said 
judgment, to the County of Laurens in said State and kept 
them in places unknown to complainants until the year 1855, 
when judgments for a large amount having been obtained 
against the said Hampton, he turned over said negroes to 
George W. Collier, Deputy Sheriff of said County, to be sold 
for the payment of his (Hampton’s) debts. The bill charges 
that said Hampton turned over to said Collier other negroes 
at the same time, which he had at different times before and 
since somplainant’s judgment, received from said Westfall, 
under pretended purchases and without paying any consider- 
ation. All of which negroes were turned over to pay judg- 
ments against Hampton, some of which were mortgage, and 
others Common Law judgments; that said negroes were about 
to be sold as the property of Hampton by said Deputy She- 
riff, although it was well known they belonged to said West- 
fall, when Charles C. O’Neal, as the next friend of the said 
Mary C. Westfall, filed his bill, alleging that the said Mary 
C. became entitled to certain negroes, being the negroes about 
to be sold by virtue of the wills of her grand father, Andrew 
Hampton and William O’Neal, and which negroes were set- 
tled upon the said Mary C. before marriage by the said Tho- 
mas G. Westfall, to be held by her free from his debts; that 
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William W. O’Neal was appointed trustee of said Mary C. in 
‘said marriage settlement and undertook to perform the duties 
of said office; but afterwards, combining with the said Thomas 
G. to defraud the said Mary C. did not carry out said settle- 
ment, and failed to have the same recorded; that said Thomas 
G. in consideration of his design to defraud his wife, did, 
without her consent, sell said negroes to Andrew Y. Hamp- 
ton, and the said Hampton being insolvent, they were about 
to be sold by the Sheriff to pay his debts, and the rights of the 
said Mary C. sacrificed. 

Complainants allege that upon this state of facts, the bill 
filed by the said Charles C. O’Neal, as the next friend of 
Mary C. Westfall, was sanctioned, and the Sheriff (Collier) 
enjoined from selling said negrocs until the final determina- 
tion of the rights of the said Mary C.; that complainant’s fi. 
fa. has been placed in said Collier’s hands with instructions 
to levy on said negroes, which he has done, but refuses to 
sell them on account of the pendency of said injunction. 

Complainants charge, that so far as they can learn, the 
bill filed by said O’Neal is unjust, vexatious and false in its 
statements; they charge that it is well known by the parties 
to it, to be for the sole purpose of unjustly depriving com- 
plainants and the creditors of Andrew Y. Hampton of their 
rights ; that the said pretended marriage settlement, although 
written out and signed, was never actually entered into nor 
recorded, and that by the consent of all the parties thereto, 
and at the special instance and request of the said Mary C. 
it was agreed; before the marriage, in the presence of many 
persons, to be thrown aside, and was revoked and annulled 
and never considered of any binding force after it was sign- 
ed. Complainants charge that Thomas G. Westfall having 
once had the benefit of said negroes, and having sold them, 
and the said Andrew Y. Hampton knowing that the fi. fas. 
against him will more than exhaust the proceeds of the sale 
of said negroes, have combined with the said Charles C. 
O’Neal in having said bill filed and by giving @ partial, ob- 
scure and garbled statement of the facts, put together in a 








236 SUPREME COURT OF GEORGIA. 
Westfall vs. Scott, Carhart & Co. 








deceptive manner, have wrongfully procured an injunction 
from the Chancellor; that neither the said William W. 0O’- 
Neal, trustee, (who is the only disinterested party to said 
marriage contract,) nor any of the creditors of the said Thom- 
as G. Westfall nor of the said Andrew Y. Hampton, have 
been made parties thereto, although the real parties in inter- 
est, and although they have frequently made application to 
be made parties—all of which convince complainants that the 
true object of said bill is to defeat their just claims contrary 
to law and good conscience. 

Complainants further charge, that there never was such a 
marriage settlement as would, in law, defeat their legal pri- 
ority ; and if there was, it had been revoked; that from the 
year 1848, when it is pretended to have been made, to the 
year 1855, a space of 7 years, the said Thomas G. Westfall 
has had possession and control of all the property which the 
said Mary C. received from her grand-father, and nothing 
was ever heard of such marriage settlement, and there never 
has been and is not now any record of it; all of which facts 
were known to the said Mary C. and her said trustee. Com- 
plainants allege that the said Thomas G. and his wife, the 
said Andrew Y. Hampton, William W. O'Neal and George 
W. Collier, are combining together, and under various pre- 
tences, are endeavoring to defraud them of their just rights. 


Complainants pray, in view of the foregoing facts, that the 
bill filed by the said Charles C. O’Neal, next friend, &c. be 
‘ enjoined, and that said pretended marriage settlement be 
cancelled, and Thomas G. Westfall, Andrew Y. Hampton 
and William W. O’Neal, trustee, be perpetually enjoined 
from claiming or interfering with said negro property; and 
further, that the said George W. Collier, Sheriff, be decreed 
to sell said negroes and turn over the proceeds to complain- 
ants and other judgment creditors of Westfall. 


This bill having been sanctioned by the Chancellor, a de- 
murrer was filed to it by defendant, on the following grounds: 


Ist. There is no equity in the bill. 
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2d. There is nothing shown in the bill, to give a Court of 
Equity jurisdiction of the cause. 

3d. That by their own showing, complainants have an ad- 
equate and complete remedy at Law. 

4th. That complainants show themselves interlopers in the 
cause of the said Mary C. Westfall against the said Thomas 
G. Westfall and Andrew Y. Hampton, in said Court, and 
which they pray to enjoin without either exhibiting the same 
or making themselves parties defendants thereto, or showing 
that they have been or threatened to be opposed or obstructed 
in collecting their money out of the property in the said bill 
mentioned. 

oth. Because the said bill is an unfair effort to prejudice 
the cause of said Mary C. Westfall vs. the said Thomas G. 
Westfall and A. Y. Hampton, and to vex and harrass her 
therein, by making themselves plaintiffs against her, instead 
of becoming parties defendant in said litigation. 

The Court over-ruled the demurrer, and Counsel for de- 
fendant excepted, and assigned the same as error. 


S. T. Bartey and Wa. C. ConneELLy, for plaintiff in error. 


R. K. Hives, for defendants in error. 


By the Cowrt.—McDonatp, J. delivering the opinion. 


{1.] The Court below ought to have sustained the demur- 
rer filed in this case. The complainants cannot interpose in 
the contest between Charles C. O'Neal, as next friend of 
Mrs. Westfall and Hampton. They have no interest in it, 
and cannot-be affected by any decree the Court may make. 

{2.] The complainants have taken the initiatory steps to 
have the property subjected to the payment of their debt; 
they have selected their forum; they have ordered a levy on 
negroes, and the levy has been made. 

The property has not been claimed, but it is alleged that 
the Sheriff has not proceeded to sell, because he: has been 
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enjoined in another case. ‘That is no excuse, for many rea- 
sons. The negroes are not, in that case, levied on as the 
property of Westfall, but of Hampton. In complainant’s 
case, they are levied on as Westfall’s property, and they may 
not be claimed under that levy. The Sheriff will. certainly 
be subject to be ruled ior the money, if he does not proceed 
to sell. 

If the facts stated in complainant’s bill be true, there is 
nothing to prevent the property from being found subject 
to their judgment, if it should be claimed. 

According to their allegations, Westfall did not make the 
sale to Hampton until the lien of their judgment had at- 
tached; and it was without consideration and fraudulent; 
and therefore, a claim by him, if these things be true, can- 
not prevail. 

The same may be said in respect to any claim that may be 
interposed by Mary C. Westfall or her next friend, if the 
statements of the bill are true. 

The complainants say that the marriage settlement be- 
tween their debtor, Thomas G. Westfall, and his wife, Mary 
C. although written out and signed, was never actually en- 
tered into nor recorded; and that by the consent. of all the 
parties thereto, and at the special instance and request of the 
said Mary C. it was agreed before the marriage, in the pre- 
sence of many persons, to be thrown aside, and was revoked 
and annulled, and never considered as of any binding force 
after it was signed. If what complainants allege be true, 
there can be no reason why a Court of Chancery should take 
cognizance of the case, especially afger the. complainants 
have elected to proceed by levy. 

The judgment of the Court below is reversed. 
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No. 43.—SoLomon WALL, plaintiff in error, vs. WiLL1aM W. 
McNEIL, defendant in error. 


[1.] The Act of 1836 requiring the plea of partial failure of consideration to. 


be made at the first term of the Court to which the action is returnable, is 
repealed, by necessary implication, by the law of 1853~4, which authorizes 
any amendment to be made to the pleadings, either in matters of form or 
substance, at any stage of the proceeding. 


Assumpsit, in Marion Superior Court. Decided by Judge 
Worri1t, March Term, 1856. 


This was an action brought by William W. McNeil against 
Solomon Wall. The case being on the appeal, came up for 
trial in the Court below, when the defendant made a motion 
to continue ; but before stating the ground upon which he 
predicated his motion, the Court, at the instance of plaintiff’s 
Counsel, ordered a plea of partial failure of consideration, 
which had been filed by defendant, to be stricken, on the 
ground that it had not been filed at the term of the Court to 
which the case was made returnable, but at the first term af- 
ter entering the appeal. 

To this ruling defendant’s Counsel excepted, and assigns 
for error the refusal of the Court to permit defendant to 
make his showing for a continuance, under the then state of 
the pleadings, and the judgment of the Court striking said 
plea of partial failure of consideration. 

This case was submitted without argument. 


Wii1aM D. Exay; for plaintiff in error. 


L. B. Smiru, for defendant in error. 


By the Court.—LumPxiy, J. delivering the opinion. 


[1.] The only question in this case is, whether the plea of 
partial failure of consideration can be made after the first 
term of the Court to which the action is returnable? 


r 
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By the Act of 1836, (Cob, 490,) it is declared that it shall 
not be done. But by the Act of 1853~’4, it is provided, that 
any amendment of the pleadings, eithe1' in matter of form or 
substance, may be made at any stage of the proceeding. 
This is a repeal by necessary implication of the old law. 








No. 44.—JuBILeE Smirtu, plaintiff in error, vs. Jamus R. 
Cox, defendant in error. 


[1.] The sayings of the defendant in the fi. fa. on which a claim case is 
founded, if against his interest when made, and made before the commence- 
ment of the suit which resulted in the fi. fa. are admissible as evidence for 
the claimant. 


Claim, in Marion Superior Court. Decided by Judge 
WorriL1, March Term, 1856. 


Three fi. fas. in favor of James R. Cox against Palestine 
Smith, issuing from judgments obtained at the May Term, 
1852, of the Justice’s Court of the 807th district, G. M. of 
Marion County, were levied on a house and lot, and the pro- 
perty claimed by Jubilee Smith. 

At the trial in the Court below, the claimant relied on a 
deed from the defendant in execution to him to the premises 
in dispute, bearing date the 9th day of March, 1852—the 
consideration expressed in said deed being eleven hundred 
dollars. This deed was attacked on the ground of fraud, and 
several witnesses who were present when the contract of pur-- 
chase was made, were examined; all of whom testified, that 
they saw no money paid—one or two of them stating that 
they saw some papers cancelled by the parties, but did not 
know what kind of papers they were. One of the witnesses 
also stated, that he knew defendant in fi. fas. owed claim-. 
ant $50 prior to the 9th of March, 1852. 
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Claimant then proposed to prove by Thaddeus Oliver, 
“that before the commencement of the suits on which plain-. 
tiff’s judgments were rendered, to-wit: in the fall of 1851, 
defendant in fi. fas. said to the witness, that he (defendant) 
was owing claimant a large sum of money, and wanted to 
sell the house and lot in dispute to raise money to pay claim-. 
ant, and offered to sell said house and lot to witness at the 
time he made this statement.” This testimony was objected 
to by Counsel for plaintiff in fi. fas. and ruled out by the 
Court. The witness went on to state, among other things, 
that defendant in fi. fas. was insolvent in March, 1852, and. 
was in failing circumstances prior thereto. 

The Jury found the property subject, and claimant ex- 
cepted; and assigns as error, the refusal of the Court to ad- 
mit the testimony of Oliver, in reference to the statements of 


the defendant in 1851. 
SmitH & Pou, for plaintiff in error. 


BLANDFORD & CrAwForD; Mituer & HALLt, for defendant 
in error. 


By the Court.—Bennin@, J. delivering the opinion. 


We think that the Court erred, in not permitting the plain- 
tiff to prove by the witness, Oliver, the sayings of the defend- 
ant in the fi. fa. These were uttered by the defendant at a 
time when it was against his interest to utter them. They 
were uttered before the suit of the plaintiff in the fi. fa. had 
been commenced. And it is a general principle, that say- 
ings: which, when made, are adverse to the interest of the ut- 
terer, are evidence against him, and all who stand in privity 
with him by a title arising subsequently to the sayings. 

In the case of Williams vs. Kelsey § Halsted, the decla- 
rations of the defendant in the claim fi. fa. were not made until 
after the judgment had been rendered against him; and conse- 
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quently, not until after the property, if his, had become- 
bound by the judgment. 

Besides, that was a case in which the claimant claimed by 
title derived from the defendant. If the defendant was 
bound to uphold that title, his interest was balanced. (6 Ga, 
R.) 

At all events, that case is not precisely like this; and we. 
think that case one not to be extended in the least. 

The question involved in this case, we have already deci- 
ded in another case, returned to this term—the case of Ross 
§ Leitch vs. Horn, claimant—to which I refer. 





No. 45.—Davis CASTLEBERRY, plaintiff in error, vs. RoBERT 
ScANDRETT, defendant in error. 


[1.] A Court of Equity will not afford relief to a party who, with all the 
means of protecting himself against the imposition of the other party, 
abandons them and relies on his statements of quality or value. 

{2.] The Court will not make a contract for parties. That the party com- 
plaining has been incautious, is no ground. of relief, of itself. 


[3.] An admission in an answer which, of itself, would excite suspicion of 
fraud or imposition on the part of the defendant, is not sufficient to war- 
rant the retention of an injunction, when the particular fraud to be inferred 
from such admission, is denied by the answer. 

[4.] On a motion to dissolve an injunction, on the coming in of the answer, 
the answer is to be taken as true. The answer, however, may impeach 
itself. 


In Equity, in Taylor Superior Court. Deciled by Judge 
Worrit, April Term, 1856. 


This was a bill filed by Davis Castleberry against Robert 
Scandrett, alleging, that on or about the 1st day of October, 
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1853, he entered into an agreement with said Scandrett to 
purchase the balance of a stock of goods then in possession 
of Scandrett, upon the following terms: Complainant was 
to take the goods at the original cost prices, to be ascertained 
by reference to the original bills, as they had been rendered 
by the different persons from whom they hud been purchased, 
and to give in payment his notes, with good security, payable 
at three, six and nine months after their dates. 

The bill charges, that in accordance with said agreement, 
complainant and Scandrett proceeded to make out a bill of 
said goods, without having the original invoice bills to refer 
to, of which complainant complained; but Scandrett assured 
him that he knew perfectly well the cost of said goods, and 
did not have time to look for said bills; that he would make 
everything right. Complainant then consented to proceed 
with the account of stock, which was completed, and amount- 
ed to the sum of $2.465 79; that complainant then executed 
three notes for $821 93 each, with security, payable at three, 
six and nine months after date. 

The bill charges, that before said notes were delivered, it 
was distinctly agreed that complainant should have sufficient 
time before said notes were pressed, to raise from the sale of 
said goods the money to pay them; that complainant then 
took charge of said goods and offered them for sale at the 
usual per centum on the cost prices, but soon found that\cus- 
tomers objected tothe prices as being too high, and would 
not buy them ; that some of the goods, when opened, were 
found to be damaged and otherwise inferior to what they had 
been represented to be; that some of them were so damaged, 
they could not be sold at any price, and complainant has 
them now on hand and is unable to dispose of them; that 
upon inquiry of other merchants, it was found that the goods 
had been sold to complainant at retail, and not at the origi- 
nal cost prices. Complainant alleges, that being inexperi- 
enced himself, and defendant being an old merchant, he had the 
utmost confidence in him and trusted to his representations ; 
that he would not have given said notes had it not been for 
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the representations of defendant in reference to the quality 
of said goods, and had he not been assured that the original 
bills of said goods would be furnished him, that any errors 
which had been made might be corrected. 

The bill charges that defendant has been repeatedly ap- 
plied to to furnish said original bills and to make the neces- 
sary correction in the prices charged; also, to make a rea- 
sonable deduction for the damaged goods—all of which he 
refuses to do; that he knew, at tle time of the sale, that he 
he was selling the goods at retail prices to complainant, and 
now carefully keeps the original bills in his own possession, 
so that complainant cannot tell exactly what amount ought 
to be deducted, on account of over-charge and damage, but 
believes the amount would reach $600 or $800. The bill 
charges, that notwithstanding said agreement not to force 
the payment of said notes until complainant could raise the 
money by sale of the goods, defendant brought suit on the 
notes in September, 1854, and that the suit is now pending 
on the appeal. 

The bill, as subsequently amended, charges that complain- 
ant would have had the agreement incorporated in said notes, 
that they were not to be paid until said goods were sold, but 
he did not know it was necessary; that defendant fraudu- 
lently took advantage of his ignorance on this point, and 
omitted to insert such a condition in the notes, or to give him 
@ separate paper containing said agreement; that he never 
would have purchased said goods if he had not implicitly be- 
lieved defendant would have complied with his promise not 
to force the payment of said notes until said goods could be 
sold. 

The bill prays that the suits brought om said notes be en- 
joined until the rights of the parties can be determined in 
Equity, and that said notes be reformed so as to speak the 
real intention of the parties in reference to when they were 
to be paid. 

The Chancellor having granted an injunction as prayed 
for by the bill, defendant filed his answer at April Term, 
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1856, of Taylor Superior Court, and moved the Court to dis- 
solve the injunction, on the ground that the equity of the 
bill had been fully sworn off. 

The answer admits that defendant did, at the time stated 
in the bill, sell complainant a stock of goods, and received 
from complainant his notes, with security, payable as stated, 
and that all the original invoice bills in defendant’s posses- 
sion were to be delivered to complainant for inspection, which 
the answer states was done, defendant stating to complainant 
that he had no bills for some of the goods. The answer 
states that defendant turned over all the bills he had, and 
that they remained in a drawer in complainant’s store, to 
which complainant had access for some eighteen days; that 
complainant was requested to compare them with the bills 
‘made out by defendant; that at the expiration of the eigh- 
‘teen days, complainant stated that he was satisfied and exe- 
cuted the notes as he had agreed to do. The answer denies 
that the prices charged complainant were retail prices; 
but on the contrary, states that they were the cost prices; it 
denies that any portion of the goods sold were damaged, ex- 
cept a lot of tobacco, which he sold to complainant ag dam- 
aged, and at a reduced price; it denies that any representa- 
tions were made about any of the goods, except the tobacco, 
or that defendaut concealed anything in order to defraud 
complainant; it denies that the notes do not speak the true 
wontract between the parties in reference to the time when 
they were to be paid; and states, that if any indulgence was 
promised, it was after the notes were given, and was a mere 
gratuity and no part of the contract. The answer states that 
complainant has frequently promised to make payments on 
said notes, and never complained that he had been defrauded 
or deceived in any way; that defendant was compelled to sue ° 
the notes because required to do so by the security ; that sup- 
posing complainant had examined the original bills of in- 
voice, and having no further use for them himself, he de- 
stroyed them and cannot now produce them; but to the best 
of his knowledge and belief, the prices in the bill of sale ren- 
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dered by him to complainant, are in exact accordance with 
the prices charged in the invoice bills. 

The answer denies that defendant took any advantage of 
complainant in said sale, or in omitting to state in the notes 
that they were not to be paid until the goods were sold; it denies 
that such was the contract, but states that the notes _ 
the true contract of the parties. 

The Court below, upon hearing the bill and answer read, 
dissolved the injunction and ordered the suits brought on said 
notes to proceed. 

Counsel for complainants excepted and assign the same as 
error. 


ReeEsE & Corsit, for plaintiff in error. 


Miter & Ho sey, for defendant in error. 


By the Court.—McDona tp, J. delivering the opinion. 


Taking the complainant’s history of this case, and what 
ground is there for the interposition of a Court of Chancery? 

[1.]. He had purchased of the defendant a stock of goods. 
He agreed to give him first costs, exclusive of freights; and 
the first cost was to be ascertained by reference to the original 
invoices ; and complainant was to give his notes at three, six 
and nine months in payment. The invoices were not produc- 
ed, and the goods were not marked, yet the complainant 
agreed to proceed with the purchase and make up the new 
invoice from the memory of the defendant, on his promise to 
look up the bills and make every thing right. The amount 
being ascertained, the complainant gave to the defendant his 
three notes according to the contract. In the contract and 
before the giving of the notes, it was agreed that the com- 
plainant should have sufficient time to raise the money from 
the sale of the goods to pay for them. The time specified in 
the notes may have been, in the judgment of the parties, suf- 
ficient for that purpose. He alleges again, that customers ob- 
jecting to his prices and refusing to buy, he was led to in- 
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quire of other merchants, and found that the goods had been 
invoiced to him at retail prices, and not at original cost. 
Why did he wait until he purchased the goods and gave his 
notes for them before he informed himself of their value ? 

If he purchased them, depending on his own judgment, 
when he had no knowledge of such things, and subjected 
himself to imposition, and was, in consequence of that, impos- 
ed upon by his own incompetent judgment, he cannot have 
relief in a Court of Chancery. A man’s own folly, to deal 


with his eyes open, with a party more experienced, with the- 


subject of the contract before him, and to rely on his. state- 
ments of cost and value, with every means afforded him to 


form an opinion of its quality and value by an inspection of 


it, will not entitle him to relief in Equity. It is not like the 
misrepresentation of the annual value of the rent of premises 
put in market. Here the complainant chose to go on and 
complete the contract without the production of invoices 
which the opposite party was bound to produce if he had not 
waived their production; and he did not complain until he 


found a difficulty in making sales, and he then proceeds to- 


inquire of others in regard to their prices. The information 
he thus obtained was not necessarily evidence of imposition 
by defendant. Other merchants may have purchased at low- 
er rates. 


But he alleges that some of the goods, when opened, were- 


discovered to be damaged and inferior. He does not state 

the quantity, value or description of the goods thus damaged. 

There is no allegation that he did not examine the goods, or 
. that he could not examine them before he purchased. 

He states that he had great confidence in the defendant, 
and did not suppose that he, being an old merchant, would 
have taken advantage of his inexperience to defraud him, and 
that he refused to produce the old invoices to correct the new 
one by which he purchased. Notwithstanding this allega- 
tion, complainant certainly gave his notes after the invoice 
was taken, the goods estimated and the amount ascertained. 
He was satisfied, or why did he not, before the consummation 


re 
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of the bargain, by giving the notes, require the production 
of the original invoices? The notes, he says, were sued’ 
without allowing time to sell the goods to meet them; and! 
that suit was instituted in September, 1854. 

[2.] The notes bare date Ist October, 1853. Ifthe con-. 
tract had been, that he was to give longer time than that 
specified in the notes, to allow complainant to raise money 
for their payment from the sale of the goods, what time was 
he to give? 

There is none specified in the bill. It is indefinite on that 
subject. What decree could a Court of Chancery make in 
such case? What time should the Court say was time sufii- 
cient to make the sale? The Court might, left to its own: 
conjecture, suppose that three, six and nine months was time: 
enough. It will not make a contract for the parties. The- 
bill shows that one of the notes had been due at least eight 
months; the second, five months; and the last, two months, 
the time the suit was commenced, and no payment had been 
made on either. There was great indulgence on a mercan- 
tile paper. 

The amended bill alleges, that he would have made it a 
condition of said notes, that they should not be paid until the- 
said goods were sold; but that he was mistaken as to the: 
necessity of inserting such a condition therein. It is nowhere 
alleged that there was any such condition in the contract; 
and if there was none, he could not have inserted it as a con-' 
dition in the notes. 

The extent to which the allegations in the bill go is, that. 
the defendant would give him time to raise money from the . 
sale of the goods to pay the notes; and not that the notes. 
were not to be paid until the goods were sold. 

The plain construction of this affair is, that the defendant 
had a stock of goods which he desired to sell; that complain- 
ant purchased them without understanding the business in 
which he was about to engage, and did not know the value of 
the goods ; that he had an opportunity of examining them, 
and instead of looking for himself, chose to rely on the state- 
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ment of his adversary; and that he gave his notes according 
to his contract, after taking the stock and without requiring 
the production of the invoices. The promised indulgence on 
‘the notes, if it extended beyond their maturity, did not en- 
ter into the contract, and was without consideration. The 
complainant shows that he made an injudicious contract, and 
that he yielded points in the progress of the business, that 
would have been of great advantage in protecting him from 
the imposition of the defendant, if he meditated a fraud. 

Turning from the bill to the answer, we find that all the 
complainant’s grounds upon which he asks the equitable in- 
terposition of a Court of Chancery, are denied. One cir- 
cumstance of suspicion, to which I will presently allude, it is 
true, is disclosed by it, but not of that face, against the pos- 
itive denials of the answer, to induce us to hold that the Chan- 
cellor violated the rules of equity, or the justice of the case, 
by dissolving the injunction. 

The defendant answers, that all the original invoice bills 
in his possession—defendant stating at the time, that for 
some of the goods he had no invoices—were deposited in 
a drawer in the complainant’s store-room, of which he had 
notice, and was requested to compare them with the bills of 
sale made out by the defendant; that they remained there 


about eighteen days for the complainant’s examination, after 


which time he requested the complainant to give him his 
notes, according to his contract, as he had had sufficient time 
to examine them; and that the complainant stated that he 
was satisfied and gave his notes. Defendant denies that there 
was any contract in regard to time, as charged in the bill, 
and denies the allegations of the bill, specially as to the facts 
constituting the fraud. 

[3.] The circumstance to which I adverted above, is found 
in the answer of defendant, that he took possession of the 
original invoices left with the complainant, with his consent, 
and that he destroyed them to prevent an unnecessary accu- 
mulation of papers. If every thing was fair, he could have 
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had no use for them. They would not have added to his pa 
pers if they had been left with the complainant; and they 
might have been of use to complainant. The positive denialg 
of the answer, throughout, of all the allegations of complain-; 
ant’s bill, which are intended to fix fraud on the defendant, 
are not, however, overcome by this extraordinary conduct in 
regard to the invoices. This circumstance, itself, would not 
warrant the retention of the injunction, when the inference to 
be drawn from it is positively denied. 

The complainant does not allege that it is necessary for 
him to have a discovery from the defendant, to enable him to 
sustain his legal defence; and his defence, as far as it is pro- 
per for it to be made, is available at law. On a motion to 
dissolve an injunction on the coming in of the answer, the 
answer is to be taken as absolutely true. It may, however, 
impeach itself, and not be entitled to credence in the opinion 
of the Chancellor; and in that event, the injunction might be 
retained, though the answer might be full, 

Judgment afiirmed. 


No. 46.—Wi.raM A. BEL1, plaintiff in error, vs. AMY BELL 
et al. defendants. 


[1.] Where a trustee fraudulently sells land belonging to the cestui que trust, 
under certain circumstances, the measure of damages will not be restricted 
to the price of the property, at the time of sale ; but he will be held liable 
for the enhanced value when the demand is made, with interest thereon. 


In Equity. Marion. Tried before Judge WorriLt, March 
Term, 1856. 


Amy Bell as the widow, and Mary A. Bell and others as 
the children, of John Bell, deceased, filed their bill for dis- 
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covery, account, &ec. against William A. Bell, alleging that 
said John Bell was formerly of Hall Co. and said State, and 
was the drawer of lot of land No. 125, in the 31st district of 
originally Lee, now Marion County; that afterwards, he re- 
moved to the State of Tennessee, and there died—l!caving the 
said Amy ell, his widow, and certain named children, the 
complainants, as his next of kin and heirs at law; that in 
1843, one William A. Bell, then of Stewart, now of Marion 
County, and who was not of kin to complainants, nor a credi- 
tor of the deceased, fraudulently procured the Court of Ordi- 
nary of Stewart County to grant him letters of administration 
on the estate of said deceased—the said deceased having no 
other estate except said lot of Innd in the State of Georgia, 
and owing no debts in said State at the time of his death; 
and the said children being under age; and the said 2dmin- 
istration being asked for by, and granted to said William A. 
Bell, without their knowledge or consent; and that he pro- 
cured the same to convert said lot of land to his own use; 
that in 1844, he fraudulently obtained an order from said 
Court of Ordinary, authorizing him to sell said land, upon 
the representation by him, that such sale would be for the 
benefit of the heirs and creditors, when, in truth and fact, he 
did not know of any heirs or creditors of said John Bell; 
that on the first Tuesday in January, 1845, he caused said 
land to be sold before the Court house door in Stewart 
County, and to be bid off by one Henry Josey, for $50—the 
pretended purchaser receiving a deed without paying the 
money aforesaid—it having been fraudulently agreed between 
the said administrator and Josey, that the latter should hold 
the title until the former could make sale of the land, when 
the profits were to be divided between them; that afterwards 
Bell, the administrator, sold the land to Robert Sheffield for 
$300; that Josey executed his deed of conveyance, and that 
the purchase money was divided between him and said Bell, 
the administrator; that complainants had all attained their 
majority, and had had no notice of the actings and doings of 
said administrator, Bell, until about the first November in 
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1851; that it had been intended by complainants, as soon ag 
the youngest of them arrived at age, to dispose of said land 
and make division of the proceeds; and when they were pro- 
ceeding so to do, then, for the first time, became informed of 
the facts aforesaid ; that said land is worth $1000; that they 
have applied to said Bell to account to them for the value of 
said land, or to pay to them the money received from Shef- 
field therefor; and that defendant refused to account, except 
for the $50 for which the lot sold at public sale, &c. 
Prayer, that defendant, Bell, may be decreed to account 
for the value of the land, on the 1st November, 1851, &c. 
The defendant, William A. Bell, in his answer, admitted 
the facts, substantially, as charged, except that he denies all 
fraud as charged—all knowledge of the complainants, and 
requires proof of their being the heirs at law of John Bell, 
deceased; denies that he obtained administration for the pur- 
pose of converting the land; says that he made the applica- 
tion at the instance of Robert Hamilton, of Hall County, who 
represented himself as the next of kin of John Bell, and that 
he “claimed for having paid taxes several years on said lot ;” 
denies that he falsely and fraudulently made the representa- 
tions upon which he obtained the order to sell said land; says 
he represented “that said land was a wood land lot, and in 
the situation it then was, was productive of no annual pro- 
ceeds of any value, either by rent or cultivation; and that, 
therefore, a sale of said lot would be for the benefit of the 
heirs and creditors of said estate ;” did not know at the time 
of any heirs or creditors, except the said Robert Hamilton 
above stated, admits the sa'e took place at the time and 
place stated; but denies all fraud; says the land was sold 
openly and publicly, and no fraud was used on his part to 
prevent purchasers from bidding at the sale, and denies that 
he procured Henry Josey to purchase the land with any frau- 
dulent intent; that he asked Josey to buy said land, but not 
with the view to defraud the heirs and creditors of said es- 
tate, but for the purpose of making said land bring its worth 
and not to let it go off ata sacrifice; that the same was 
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knocked off to Josey for $50; and that defendant told Josey, 
after he had bid it off, that he would go halves with him, 
would make him a deed thereto, and that when Josey sold 
the land, they would share the profits equally; admits that 
Josey did not pay the $50; that the land was sold for $300, as 
statea, and that it is now worth $1000; that John Sims pur- 
_ chased from Sheffield, and may have done so without notice 
.of the facts stated in the bill. 

The cause was tried upon the bill and answer alone. 
These being read to the Jury upon the trial, and after argu- 
ment of Counsel, the Court charged as follows: 


“Tf the defendant was not a creditor of John Bell, or related 
to him, but to benefit himself by a sale of the land, procured 
administration on John Bell’s estate, and afterwards obtained 
an order to sell the land, and there was no necessity to sell 
it either to pay debts or to make distribution among the heirs 
at law of John Bell; or if the proof shows that the defend- 
ant did not procure the order to sell, either to pay debts or to 
make a distribution, but did it for his own advantage, to de- 
prive complainants of their title to the land, and to procure 
it himself, then he is liable to pay complainants the present 
value of the lend, and not the amount he got from Sheffield, 
as his Counsel has insisted. 

It is admitted that defendant procured an order from the 
Ordinary Court of Stewart County to sell the lot of land; 
the Court could.only grant the order upon proof that it was 
necessary to sell the land, either to pay the debts of John 
Bell or make distribution among his heirs at law. ‘The pre- 
‘sumption is, that the Court granted the order upon proof 
made by defendant, that a sale of the land was necessary to 
pay the debts of John Bell, or to make distribution among 
his heirs at law. It is further admitted, that defendant sold 
the land under this order. Now, then, if the proof shows that 
John Bell was not indebted, and that defendant knew noth- 
ing of his heirs at law when he sold the land, the defendant, 
in procuring the order and selling the land under it, commit- 
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ted a fraud upon the rights of complainants, and is bound to 
make good to them all damages which they may have sus- 
tained by his fraudulent interference with their property. 

It is admitted that John Bell drew the lot of land; that he 
is dead, and that complainants are his heirs at law. When 
he died, his title in the land vested in these complainants, 
and the defendant, as ai:ministrator, by no act of his, had the 
right to divest complainants of their title, unless it was nec- 
essary to sell the land, or to make a distribution of the same 
among complainants. Now, if the defendant, by falsely rep- 
resenting that it was necessary to sell the land for the pur- 
pose above mentioned, or either of them, procured an order to 
sell from the Ordinary Court of Stewart County, and sold 
the land under such order, it was a fraud, and he must pay 
complainants what the proof shows the land was worth at the 
filing of this bill, together with interest on the amount from 
that time to the present. 

What was defendant’s motive in procuring an administra- 
tion and selling the land? Was it a bona fide purpose on his 
part to sell it to pay the debts of John Bell? Was that his 
purpose? If so, then he is only liable to pay complainants 
the $50 he sold it for; but if you believe this was not his 
purpose, but on the contrary, it was his purpose to defraud 
complainants of their title to the land, or to procure it him- 
self, then he is liable for the value of the land from the filing 
of the bill, together with interest thereon from that time to 
the present.” 

The Court gave the Jury “no instructions in relation to 
what Bell received for the land from Robert Sheffield, except 
as before stated.” 

The Jury found for complainants $1000, with interest from 
the 22d day of January, 1852, and costs. 

Counsel for defendant excepts to the charge of the Court, 
and assigns the same as error. 


BuaNrorD & CrawrorD, for plaintiff in error. 


L. B. Samira, for defendants. 
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By the Court.—Lumpxin, J. delivering the opinion. 


[1.] We see nothing in the charge of the Court requiring 
notice or comment, except as to the measure of damages. 
For that this was one of those too common but highly repre- 
hensible proceedings to wrest property, under color of law, 
from its innocent but ignorant owners, there can be no doubt. 

The rule as to damages, is thus stated by Hill on Trustees 
(p. 522): “1f the property cannot be followed in specie, or 
if the holder, having taken without notice, cannot be made 
liable to the trust, the trustee will be decreed to compensate 
the cestui que trust by payment of a sum equal to the value 
of the trust property, or by purchasing other property of 
equal value for their benefit.” And the author cites, in sup- _ 
port of the text, 2 P. Wms. 681; 1 Ves. Jr. 297; 5 1b. 794; 
9 1b. 103; 2 Madd. 235 ; and 3 Beavan, 550. And in all 
cases, he will further be decreed to account for all rent or 
interest, or other profit or advantage received from the trust 
estate, or in any way arising from the breach of trust. (1 
Ves. Jr. 408; 3 Swanston, 625; 4 Ves. 497; 5 Ib. 7945 
12 Ib. 402; 15 Ib. 226; 2M. g R. 655.) 

At what time is the value of the property to be estimated? 
Or, in other words, what is the measure of damages in such 
cases, is a vexed question. Different Courts have adopted 
different rules upon this subject; and all of them admit so 
many exceptions to their own rule, as virtually to make it of 
none effect. 

The case read from 2 Johnson’s Ch. R. holds, that where 
the trust property has been fraudulently converted to the use 
of the trustee, the damages are not restricted to the time of 
sale; but that the cestuz que trust are entitled to the in- 
creased value. In Massachusetts, the rule is to limit the 
damages to the time of sale. The Appellate Court of Vir- 
ginia was equally divided upon this point in a case in Grat- 
tan ; but the decision went in accordance with the Massa- 
chusetts rule. 
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Mr. Parsons, in his Treatise on Contracts, discusses this. 
question, but leaves it uncertain. In the course of his re- 
marks upon this subject, he puts a case very like the one at 
bar, where land belonging to a cestud que trust, which they 
would likely not sell immediately, was disposed of by the. 
trustee. In such case, he concludes they would be entitled 
to the enhanced value. 

Under all the circumstances of this case, we think the 
charge of the Court, the verdict of the Jury, and the decree 
founded thereon right, in holding the defendant liable for 
the value of the land at the time the bill was filed, 22d day 
of January, 1852, which was admitted to be $1000, with in- 
terest thereon from date. It is high time that this unwar- 
rantable interference with other people’s property, to sub- 
serve the most selfish purposes, should be discouraged and 
rebuked. It has grown to be a great evil in the State, and 
gives rise to a large portion of the litigation which crowds 
the Courts. We have nothing to say against legitimate ad- 


ministration, bona fide obtained to pay debts and distribute 
the estate. But to seize and appropriate property under co- 
lor of law, is worse even than to take and convert it without: 
any such pretence of authority. 
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No. 47.—D. N. Burxuatter, plaintiff in error, vs. CorDy 
BuLuock, defendant. 


[1.] The agent of the plaintiff demanded from the defendant a settlement of 
the plaintiff’s account. The defendant not peying, or offering to pay, the 
agent the account, replied, that he was willing to leave the matter to the 
settlement of the agent. To this the agent said nothing. Afterwards, the 
plaintiff sued the defendant on the account, and proved these facts. The 
Court, considering that a demand had not been sufficiently proved, none. 
suited the plaintiff: Held, that the Court erred. 


Assumpsit. Marion. Tried before Judge Workritt,. 
March Term, 1856. 


David N. Burkhalter brought his action of assumpsit 
against Cordy Bullock, for money had and received by the 
defendant whilst acting as the agent of the plaintiff in the 
sale of certain merchandize in the declaration mentioned. 

Upon the trial— 


Witu1aMm B. WALKER sworn, testified, that Cordy Bullock 
sold groceries for Burkhalter, for the years 1851 and 1852, 
in the town of Buena Vista; that said Burkhalter gave to 
witness certain books which were the books kept by said Bul- 
lock as cash books while he was clerking for Burkhalter, and’ 
told witness to go to Bullock and demand a settlement from 
him for the amount due on said books, and to say to Bullock 
that he did not wish to sue him, but if he did not settle he 
would sue. Witness took the books and went to Bullock and 
did as he was directed. Bullock replied he was willing to 
leave the matter to the settlement of said Walker; asked 
witness what he thought he owed plaintiff. Witness replied, 
there was, in his opinion, four or five hundred dollars; and 
then goes on to state what was said and done in relation to 
the giving a bond to abide by what Walker should say was 
the amount due. All which occurred in the spring of 1853. 

Witness further stated, that he made the demand afore- 
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said as plaintiff’s agent, and that the books exhibited to him 
were the same that were admitted by defendant to be the. 
cash books kept by him whilst acting as the agent of plain- 
tiff; that defendant told witness he was employed by plain- 
tiff to sell groceries for him for the years of 1851 and 1852, 
and was to give him $250 a year. 

The books above referred to were then put in evidence, 
and which charge defendant with the sum of fifty-six hun- 
dred and twenty-nine dollars and sixty cents, for groceries 
sold by defendant. 

Mark H. BLANpForD being sworn, proceeded to testify 
in relation to a demand made by him upon defendant, for a 
settlement, &c. at plaintiff’s request, when objection was 
made to his competency. In reply to which witness stated, 
that at the time referred to he had not been employed by 
plaintiff as an Attorney at Law in this case; that he was the 
plaintiff’s Attorney generally, in all his cases, and that he 
made the demand of defendant as plaintiff’s agent. 

The Court sustained the objection and ordered the testi- 
mony withdrawn, and plaintiff excepted. 

The defendant then moved to non-suit the case, on the 
ground that plaintiff had failed to prove a demand before the 
commencement of the action. And after argument had, the 
Court sustained the motion and ordered a non-suit. To 
which plaintiff objected. 


BuanprorD & CrawrorD, for plaintiff in error. 


Ouiver & CLEMENTS, contra. 


By the Court.—Brnnine@, J. delivering the opinion. 


[1.] We consider the import of Mr. Blandford’s statement 
to be, that he he was not Attorney at Law in this case, at 
the time when he made the demand. If he was not, the Act 
of 1850, rendering Attorneys at Law incompetent as witness- 
es in certain cases, did not apply to him. (Cobb's Dig. 280.) 
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But it seems to us, that without Blandford’s testimony, 
there was enough evidence to prevent a non-suit. The wit- 
ness, Walker, swears positively that he, as agent of the plain- 
tiff, demanded payment from the defendant. The counter 
proposition made by the defendant—a proposition to do, not 
what was demanded of him, but quite another thing—could 
not nullify the legal effect of this demand. Walker was 
agent to demand payment and to receive payment—not agent 
with plenary powers to do with the debt, whatever his prin- 
cipal might have done with it. 

Besides, it does not appear that Walker undertook, as 
agent or otherwise, to accept the proposition. 

What was done by Walker certainly afforded the defen- 
dant an opportunity to pay the debt without suit; and that 
is as much as the best demand can do. 

So we think there ought to be a new trial. 





No 48.—OszorneE M. Sronz, plaintiff in error, vs. CHAMBER- 
LIN & BancroFt, defendants. 


[1.] S & J, partners in trade, give the firm note in liquidation of a debt due 
by the concern. The partnership being dissolved, C & B, a creditor, with 
a knowledge of the fact, takes the individual note of J, in renewal of the 
old note, giving time of payment, without the knowledge or consent of §.: 
Held, that S is exonerated from all liability, both upon the note, and also 
upon the original bill of goods. 


Assumpsit, in Muscogee. Tried before Judge WorRILL, 
December adjourned Term, 1856. 


Chamberlin & Bancroft brought their action against the 
firm of Stone & Johnson, to recover a sum of money due upon 
@ promissory note. The declaration also contained a count 
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for the bill of goods for which the original note (of which the 
one sued on was in renewal) was given. Johnson, one of the 
defendants, was not served, and the action proceeded against 
Stone, as one of the partners; who plead the renewal of the 
note sued on by his partner, after dissolution, as a discharge 
of the debt as to him. 


Upon the trial, it appeared in evidence that the note sued 
on was given in renewal of a former one. There was testi- 
mony on both sides, in relation to the circumstances under 
which this renewal was made. The plaintiffs offered testimony 
to prove the sale and delivery of the bill of goods, and also, to 
prove that the renewal note was given by Johnson, as one of the 
partners, who, as such, signed the firm name; also, that Stone, 
the other partner, afterwards admitted his liability on the 
note renewed by Johnson. It was in proof, that the agent 
of the plaintiffs who took the renewal knew at the time of the 
dissolution. 

The defendant made proof to the effect, that the partner- 
ship had existed some short time, and had dissolved previous 
to the time of the renewal; that it was made known about 
the time the dissolution took place; and also, by common re- 
port. 


In addition to the above, proven by the answers of William 
J. Hudson, defendant proposed, also, to read his further 
answers, as follows: 


‘“‘ Johnson continued in business on his own account, wit- 
ness thinks, about twelve months after Stone retired; it was 
a common talk when Stone went out, that at the time of 
Stone’s withdrawal, from the best information, and the say 
so of Stone & Johnson, said firm was able to pay its debts, 
and witness believes said firm had effects euough to pay all 
its debts, if they had been applied. Witness thinks some of 
the effects of Stone & Johnson were applied by Johnson, to 
his individual debts; that William Johnson became insolvent 
about the latter part of the year 1852; it was known by some, 
at least, particularly by those who had claims against him.”’ 
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To the reading of which, plaintiff objected. The Court 
sustained the objection and defendant excepted. 

The evidence being closed, defendant’s Counsel requested 
the Court, in writing, to charge the Jury, that “If they be- 
lieve, from the testimony, the note sued on was given in re- 
newal of the original note of Stone & Johnson, and after the 
firm was dissolved ; and if plaintiff knew, at that time, of said 
dissolution ; and if it was done by Johnson alone, and with- 
out the knowledge and consent of Stone; if the Jury believe 
these facts, then Stone is discharged from all liability, both 
upon the note sued on, and also upon the account for the orig- 
inal bill of goods.’’ Which charge the Court refused to give, 
but did charge, ‘that if they should believe, from the testi- 
mony, that the note sued on was given in renewal of the orig- 
inal note of Stone & Johnson, and after the firm was dis- 
solved, and after plaintiffs knew of the dissolution; and 
though done by Johnson alone, without the knowledge or 
consent of Stone; though the Jury should believe all these 
facts; still, Stone would not be discharged from his liability 
on the original bill of goods, unless the Jury should believe 
it had been proven to them, that at the time plaintiffs renewed 
the note with Johnson, it was expressly stipulated and agreed 
that the renewal note should be taken as a payment and ex- 
tinguishment of the original indebtedness. 

And further, that if the Jury should believe that when 
Miller, the Clerk and agent of plaintiffs, renewed the note 
with Johnson, nothing else took place, than that the note was 
renewed by Johnson, alone, without the knowledge or consent 
of Stone; and after the dissolution of the firm; and after it 
was known to plaintiffs, that the firm was dissolved; that 
that, alone, would not be sufficient to discharge Stone from 
his liability for the original bill of goods; but in order to dis- 
charge him, it must further appear, from the proofs, that the 
plaintiffs, at that time, expressly stipulated and agreed to 
take the renewed note in payment and discharge of the debt; 
ani if this had not been proven, then they mast find for the 
plaintiff in the original bill of goods. 
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To all which defendant excepted, and assigns error: 
1st. That the Court erred in rejecting the evidence of 
Hudson. 


2d. In refusing to charge as requested. 
3d. In the charge given. 
InaraM & Crawrorp, for plaintiff in error. 


JoHNsON & SLOAN, contra. 


By the Court.—Lumpx1y, J. delivering the opinion. 


[1.] In our judgment, the charge requested of the Court— 
and which he refused to give—states correctly the law of this 
case, namely: that if the Jury believed, from the testimony, 
that the note sued on was given in renewal of the original 
note of Stone & Johnson, and after the firm was dissolved, 
plaintiffs knowing the dissolution at the time they took the 


note, and it was given by Johnson alone, and without the 
knowledge and consent of Stone, then Stone is discharged 
from all liability, both upon the note, and also upon the orig- 
inal bill of goods. 

While it is true, that the mere giving a note does not dis- 
charge the original indebtedness, unless it be accepted in pay- 
ment at the time, it is, nevertheless, equally true, that if the 
creditor change the nature or character of the debt, as by 
taking the note of one of the parties, and giving day of pay- 
ment, the other is exonerated. He has a right to suppose 
_ that he is no longer looked to, as the debtor of the plaintiff. 
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No. 49.—Tuomas Dozisr, sen. plaintiff in error, vs. THomas 
H. Doztzr, defendant. 


[1.] In a motion for a new trial, three grounds were assumed : that the ver- 
dict was contrary to the evidence; that it was contrary to the weight of 
evidence ; and that it was contrary to the charge of the Court. The Court 
granted the motion. The verdict was, in fact, supported by the evidence: 
Held, that the Court erred. 


Motion for new trial, from Marion. Decided by Judge 
Worrit., March Term, 1856. 


Thos. Dozier, sen. brought his action against Thos. H. Do- 
zier to recover the sum of $463, with interest due upon a 
promissory note dated March 31st, 1851, and due “at one 
day after date.” 

Pleas of usury, setting forth the several transactions out of 
which the usury arose, were filed. Upon the trial, the plain- 


tiff having offered the note in evidence and closed, the de- 
fendant introduced the following proof: 


Seazorn Dozter testified, that he had heard plaintiff say 
he, plaintiff, had loaned defendant a sum of money; thinks 
some four or five hundred dollars—not certain as to the 
amount—for which defendant was to pay plaintiff twelve anda 
half per cent. perannum. ‘This conversation took place some 
fifteen or sixteen years ago, in Warren County. 

Cross-examined : Said defendant was his own brother; 
does not know that the note sued on is for the money or any 
part of it, that was referred to. The conversation was in- 
troduced in this way : Witness was owing plaintiff some bor- 
rowed money, and wished to run the note, which plaintiff 
agreed to, provided witness would give plaintiff the same rate 
of interest defendant was giving, to-wit: twelve and a half 
per cent. 

Tomas Dozter, sen. the plaintiff, testified, that in the 
year 1836 or,1837, to the best of his recollection, at the re- 
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quest of his son, he advanced him money and took up a note 
payable to James Cartledge for $150, and one payable to 
William Kendrick for $100, both made by his son, the de- 
fendant ; from the lapse of time and the dullness of his mem- 
ory, on account of his advanced age, he cannot recollect the 
dates of the notes or at what time they became due; that at 
the request of his son, in 1837, he did loan to him the sum 
of $100 and take his note for the same; but.at what time 
said note was made payable he cannot recollect; recollects 
that defendant said to him, that he would pay plaintiff ten 
per cent. according to his recollection, for the use of his mo- 
ney ; but does not recollect whether the ten per cent. if that 
was the rate agreed on, was put into the sum for which the 
note was given, or was merely the verbal agreement afore- 
said ; says he has but little learning, and defendant wrote 
the note; says his recollection is, though he cannot be cer: 
tain that there was, at no subsequent renewal of said notes, 
more than the lawful interest charged and paid, or agreed to 
be paid, by the defendant, on the amount of money advanced 
for said notes; that afterwards, perhaps in the year 1838, at 
the pressing request of defendant, and for the purpose of en- 
nabling him to complete his medical education, he loaned de- 
fendant another $100; and some time before or afterwards, 
$40 more for the same purpose ; that his son, according to 
his recollection, but he cannot be certain, gave him his one 
note for all the sums of money which he had advanced for 
and loaned to him; but the date of said note, or when it be- 
came due, or for what amount it was given, he cannot remem- 
ber ; nor can he the rate of interest which his son, the de- 
fendant, agreed to allow him, but the impression on his mind 
is, that it was 8 per cent. the then legal rate of interest. 
These are all the sums he recollects having loaned defen- 
dant. Admits that he did allow his son $112, or about that 
amount, in an exchange of horses; but the time when does 
not recollect ; also, that he was indebted to defendant a small 
amount, not recollected, for store account and medical servi- 
ces ; does not know when said accounts were contracted. 
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Admits that defendant paid him $219 on said note; can- 
not state the time; thinks it was in the year 1846, as the 
note he held had nearly run out of date. Admits defendant 
paid him about $30 in, he thinks, 1851; and that the note 
sued on was given by defendant in renewal of the aforesaid 
demands, after deducting the credits. 

The Jury found a verdict for the plaintiff, for the full 
amount due, upon the note sued on. 

Whereupon, defendant, by his Counsel, moved a rule for 
a new trial, on the ground : 

1st. Because the Jury found contrary to the charge of the- 
Court. 

2d. Because they found contrary to the evidence. 

3d. Because they found contrary to the weight of evidence. 

After argument had, the Court ordered the rule to be made 
absolute, and granted a new trial, and plaintiff excepted. 


Incram & CRAWFORD, for plaintiff in error. 
BuLanpFrorp & CrawForpD, for defendant. 


By the Court.—Bennina, J. delivering the opinion. 


[1.] The Jury, in this case, found that there was no usury 
in the note. The Court granted a new trial on the motion 
of the defendant—a motion put on three grounds: that the 
verdict was contrary to the charge of the Court, contrary to 
the evidence, and contrary to the weight of the evidence. 

Ought the motion to have been granted? We think not. 
The evidence shows that there was no usury in the note. 

This is made clear by the annexed statement of Mr. Stubbs, 
founded on the evidence—a statement prepared by him at 
the request of the Court, and for which the Court is much 
obliged to him. 

And, if there was no usury in the note, the verdict cannot 
be against the evidence or against the weight.of the evidence, 

VOL. xx-34 








pee 


en hin ian 
eee saa aN SERN 


A Nal a Ei NE ip 


SS teenie Dice. 


of 


266 SUPREME COURT OF GEORGIA. 


Dozier vs. Dozier. 





aemenseea’ 





nor can it be against any charge of the Court that was a, 


proper charge. 
We therefore reverse the judgment of the Court below.. 


STATEMENT OF MR. STUBBS. 


THOMAS H. DOZIER, Sen. 
plaintiff in error. 


v8. 
THOMAS H. DOZIER, 
defendant in error. 


From Marion Sup. C’t. 


Note suED oN $463, paTep 31st Marcu, 1851, at onz Day. 
PLEA—USURY. 


Taking the answers of plaintiff as to the respective sums 
advanced for and loaned to defendant at different times— 
$150, $100, $40, $100, $100, make it $490 00 

Defendant, in his plea, makes it, in the whole -500 00 

As the respective times as to advances and loans, are not 
definitely stated in plaintiff’s answers, I divide or average 
the time and say— 

Advanced on 1st January, 1837, _ 250 00 
Interest on $250 from Ist Jan. ’387 to 1st Oct. 39, 55 00 
Advanced, on Ist July, 1837, 100 00 
Int. on $100 from Ist July, 87, to Ist Oct. ’39, 18 00 
Advanced, say 1st July, 1838, 140 00 
Interest on $140 from 1st July, 38, to lst Oct.’39, 14 00 


Credits, 577 00 
There being no time proven as to when the credits should 
be allowed, I have resorted to defendant’s plea, and have ta- 
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ken his statements, as to time and amounts, as true, and al- 
low hin— 

1839 
‘Oct. Ist. By exchange of horses, $112 50 


Due plaintiff 1st Oct. ’39, 464 50 
Int. on $464 50, from 1st Oct. 39, to 15th M’ch 46, 239 98 


Am’t car’d forw’d, and due plaintiff 15 M’ch,’46, 704 48 
1846 
March 15th. By cash, 219 00 


485 48 
Interest on $485 48, from 15th March, ’46, to 31st 
March, 1851, at 7 per cent. 172 54 


Note, 657 02 
The small credits of $18 and $12 do not, when made, ta- 
king the defendant’s plea as giving the true date of the re- 
spective credits, extinguish the interest then due; conse- 
quently, cannot be so deducted as to reduce the principal 
sum. I therefore allow them, without interest. Say— 
Store account, $18 
Medical bill, 12 
1851 


‘March 31. By cash, 30 2 
= ; 60 000 


Due plaintiff 31st March, 1851, 597 02 
stating the account average time. 
Due plaintiff, 31st March, 1851, 535 62 
giving all doubt as to time to defendant. 
All of which is respectfully submitted. 
T. P. STUBBS. 
To the Hon. Judges Sup. Ct. Macon, Ga. 
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Same amounts stated most unfavorably for plaintiff, as to 
time : 


Giving defendant the benefit of all doubt as to the time 
when the respective sums were advanced for and loaned to 
defendant— 

Advanced on 25th Dec. 1837, $250 00 
Int. on $250 from 25th Dec. ’87, to 1st Oct. ’39, 35 82 
Advanced to defendant 25th Dec. 1838, 100 00 
Int. on $100 from 25th Dec. ’38, to 1st Oct. ’39, 6 00 
Advanced to defendant 15th March, ’38, 140 00 
Int. on $140 from 15th March, ’38, to Ist Oct. ’39, 16 45 

548 27 

1839 
Oct. Ist. Credited by exchange of horses, 112 50 


435 TT 
Interest on $455 77 from Ist October, 1839, to 


15th March, 1846, 6 years 53 months, 225 08 


660 85 
1846 
March 15th. By cash, 219 00 


SEE 


441 85 
Interest on $485 77, from 15th M’ch, 1846, to 31st 


March, 1851, date of note sued on, at 7 per cent. 
5 years and 15 days, 153 TT 


oe 


595 62 
CR. 
Medical bill, $12 


Store account, 18 
1851 
March 81. By. cash, 30 


— 


Due plaintiff 31st March, 1851, 
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No. 50.—Jonzes & RocuForD, plaintiffs in error, vs. DANIEL 
A. GARRETT et al. defendants. 


[1.] Appearance of the defendant in ca. sa. at any time in the term before 
the Juries have been discharged, is the performance of the condition of the 
.ca, sa. bond. Shannon vs. Roosevelt, Hyde § Clark, (17 Ga. R. 88,) re-af- 
firmed. 


Motion, &c. on ca. sa. bond. Decided by Judge BuLL. 
Muscogee. May Term, 1856. 


Daniel A. Garrett having been arrested upon ca. sa. at the 
instance of plaintiffs in error, entered into bond for his ap- 
pearance at the June Term, 1854, of Muscogee Superior 
Court, to take the benefit of the “‘ Honest Debtor’s Act,” and 
gave John R. Jerry, F. G. Wilkins, John Sealey and Wil- 
liam B. Brown, as his securities. | 

At the said June Term, 1854, the case was called up by 
plaintiff’s Counsel, and an opportunity offered to defend- 
ant, Garrett, to take the benefit of the ‘‘ Honest Debtor’s 
Act ;’”’ that said defendant and his securities were, by order 
of the Court, then called, and failing to answer, the Court 
refused to allow judgment to be entered against the defend- 
ant and his securities on said bond, because said cause was 
not called in its regular order. At the December Term next 
thereafter, the case being called, and the defendant, Garrett, 
failing to appear, the said bond was forfeited and judgment 
entered up against the principal and his securities, to-wit ¢ 
on the 13th day of January, 1855. After this last date, and 
before the adjournment of said December Term, Garrett’s 
securities sent after him and had him brought back to Mus- 
cogee County, to be delivered up to the Sheriff; but whilst 
on his way back, said Garrett received an injury on the rail 
road, of which he died; the death took place before his de- 
livery up to the Sheriff, after the forfeiture of the bond, and 
before the close of the December Term of said Court. 

At the May Term, 1856, the securities moved a rule to se; 
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aside said judgment; and upon these facts appearing, the 
Court allowed the rule, and ordered the judgment to be set 
aside, and plaintiffs excepted. 


R. W. Denton, for plaintiffs in error. 


Jounson & SLOAN, covtra. 


By the Court.—Lumpxtn, J. delivering the opinion. 


[1.] It is conceded, that this caee comes fully within the rule 
jaid down by this Court, in Shannon vs. Roosevelt, Hyde § 
Clarke, (17 Ga. Rep. 88.) And believing as we did in that 
case, that all of our laws should be liberally construed, in 
favor of liberty and securities, we are unwilling to change 
the decision there made, notwithstanding our adherence 
may, in the strong language of our young brother, defeat the 
public justice of the country. 

It never was intended by the Legislature, that unfortunate 
debtors should be imprisoned, and insolvent debts collected 
out of securities by snap judgments. And better, far, that 
the Courts should be subjected to some inconvenience, than 
that such results should follow. 

In view of the provision of our State Constitution, that the 
person of a debtor, where there is not a strong presumption 
of fraud, shall not be detained in prison, after delivering 
bona fide all his estate, real and personal, for the use of his 
creditors, it is a matter of amazement that such stringency 
of interpretation should constantly be resorted to, in refer- 
ence to our Statutes, for the relief of honest debtors. They 
seem to have been looked upon as neither more nor less than 
traps set to catch the unwary. 
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No. 51.—Wittiam D. Rocers et al. plaintiffs in error, vs. 
WILLIAM Dov@HERTY, defendant. 


[1.] Legatees filed a bill against the executor for an account, &c. and for the 
appointment of a receiver. The bill stated a strong case of waste against 
the executor, but not a very strong case of danger to the fund. The exec- 
utor resided within the jurisdiction. No notice of the bill was served on 
him. The Court appointed the receiver. Afterwards, the executor moved 
to revoke the appointment, on the ground, that he had not had notice of 
the bill. The Court granted the motion: Held, that the Court did right. 


Motion in Equity. Muscogee. Decided by Judge Wor- 
RILL, in Chambers, 1856. : 


William D. Rogers and others, as legatees under the will 
of Henry Rogers, deceased, filed their bill against William 
Dougherty, as the executor of the last will and testament of 
the said Henry Rogers, deceased, alleging a waste and mal- 
administration of the estate which came to his hands, Xe. 
and praying the appointment of a receiver, &c. The bill was 
sanctioned in the terms prayed for, and a peremptory order 
granted, in Chambers, requiring the defendant to deliver up 
the property to the receiver therein appointed. 

Thereupon, the defendant moved a rule, calling on com- 
plainants to show cause, on a given day, why the peremptory 
order appointing a receiver should not be set aside, on the 
ground, that the same was granted without notice to defend- 
ant, or any opportunity of showing cause against the same. 

At the time appointed, Counsel for complainants answered 
to the rule; and after argument had, it was ordered by the 
Court, that said order appointing a receiver be revoked, va- 
cated and set aside. 

Counsel for complainants except thereto, and assign the 
same as error. 


R. J. Moszs and Jones & Jonus, for plaintiffs in error. 


WILL14mM Dovauerty, for defendant. 








272 SUPREME COURT OF GEORGIA. 
Rogers e¢ al. vs. Dougherty. ; 








By the Court.—BEnnin@, J. delivering the opinion. 


[1.] The prayer of the bill in this case is, that a receiver 
may be appointed to take charge “of all the assets” of the 
estate of Henry Rogers, deceased, and particularly, the 
slaves mentioned in the bill. This prayer was sanctioned by 
the Court, and a receiver was appointed. Afterwards, the 
defendant in the bill, who was the main executor of Henry 
Rogers, moved to have the appointment of a receiver set 
aside, resting the motion on the ground, that the appointment 
had been made without notice to him. The Court granted 
the motion, and set aside the appointment. 

The question is, was the Court right in doing this? 

In such a case as that made by the bill, the Court of Ordi- 
nary has power to remove the executor, “or to pass such 
other or further order as said Court may think expedient and 
fit for the better managing and securing” the estate. (Pr. 
Dig. 246.) And that Court is the only Court upon which, 
as a Court of original jurisdiction, the Legislature has ex- 
pressly conferred this power. 

It does not appear by the bill, that any application was 
ever made to that Court, by the complainants in the bill, for 
the exercise of this power in their behalf. If the power has 
not been exercised, it has not been the Court, therefore, that 
has been to blame. 

Nor does it appear by the bill, that that Court does not 
still retain undiminished confidence in Dougherty, its ap- 
pointee as executor. 

' The order appointing the receiver set no limit to the du- 
ration of the appointment. It would, therefore, have made 
the receiver, virtually, the executor of the will of Henry 
Rogers. 

In a word, if the order had gone into operation, the effect 
would have been, not merely to oust from his office for an in- 
definite period, an appointee of the Court of Ordinary, with- 
out consulting that Court, but also to oust that Court for an 
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indefinite period from the power of appointing to the office; 
and that, too, before the Court had given any evidence that 
it was a Court not safely to be trusted with the power. In 
respect to Henry Roger’s will, the Court of Equity and its 
receiver would have taken the place of the Court of Ordinary 
and its executor. All of the assets would have passed out of* 
the hands of the executor into those of the receiver. 

Now if we admit that a Court of Equity has the power to- 
pass an order, productive of such consequences as these, we 
are surely entitled to insist, that the Court shall not exercise- 
the power, unless the demand for its exercise is exceedingly 
strong—unless the case which demands its exercise be such. 
as to make it almost certain, that if the power be not exer- 
cised, the assets will be lost. 

What, then, is the sort of case made by the bill? 

That case is certainly a strong case of waste and misman-. 
agement by the executor; but as a case of danger to the as-. 
sets remaining in hand, it is what the following words make. 
it: 
“ And as the said William Dougherty resides in the County 
of Muscogee, and keeps said negroes in the County of Wal- 
ker, convenient to the Alabama and Tennessee lines, and as: 
your complainants have serious apprehensions that the said 
Dougherty will remove the same out of the State, and beyond 
‘ the jurisdiction of the Courts of Georgia,” &c. It is not said 
here, that Mr. Dougherty threatens to remove the negroes out 
of the State, or that he so acts with the negroes as to justify: 
the belief, that he is about to remove them out of the State ; 
much less is it said that he is actually removing them out of 
the State. All that is said is, that he “keeps” the negroes 
at a place “‘ convenient” to Alabama and Tennessee. But as 
to what is his purpose for keeping them there, nothing is said. 
Room, therefore, is left for the inference, that he may have 
some good reason for keeping them there, such as that that 
is a place where he has possessions of his own—possessions, 
perhaps, of long standing. And this is an inference the more 
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readily to be made; as, from what appears in the bill, it ig 
to be presumed that he has, from the beginning, twenty years 
ago, all the time kept the negroes at some place convenient. 
to one or both of these two States. Troup, Muscogee and 
Walker are counties, of which the first two bound Alabama. 
and the last touches both Alabama and Tennessee; and it 
would appear that he has resided, during all that time, in 
first one and then another of these, or some of these counties. 

Is the mere naked fact, then, that he keeps the negroes at 
a place convenient to the boundary line of Georgia, such a 
fact as ought to raise “serious apprehensions” in the com- 
plainants, that he will remove the negroes beyond that line? 

It is true, that it is also stated in the bill that the negroes 
have been levied on to satisfy his privete debt, and that the 
complainants fear that the negroes will be Lrought to sale un- 
der the levy. But the appointment of a receiver could not 
prevent the negroes from being thus brought to sale; for the 
appointment would be in a suit to which the plaintiff in the 
fi. fa. would not-be a party, even if the danger of such a sale 
would be a ground for the appointment of a receiver. 

This is the case which the bill makes for the appointment 
of a receiver. And this, certainly, is not a very strong case. 
It is not, we think, a case sufficiently strong to justify the 
appointment of a receiver, without a previous notice to the 
person whose place the receiver would take. 

“ Strictly,speaking,” says Daniel, ‘ areceiver can only be 
appointed after answer; and it seems formerly to have been 
held, that a receiver could not be granted before; but the 
rule was broken by Lord Kenyon in Van vs. Barnett, and 
the order then made for a receiver before answer, has been 
followed since, wherever justice has required it, and the merits 
have appeared by affidavit.” (3 Danl. Ch. Pr. 427.) 

And the same author says, further: “It is to be observed, 
however, that the general rule of the Court is, that a motion 
for a receiver cannot be made, as for an injunction it may be, 
without notice.” ‘* The rule, however, which requires previ- 
ous notice to be served upon a defendant who has not ap- 
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peared, is subject to exception, where the defendant is resi- 
dent out of the jurisdiction of the Court, and cannot be 
served.” (Id. Ibid.) 

Doubtless a case of extreme danger to the fund might also 
constitute an exception to the rule, although that case is not 
mentioned as an exception to it, by this author. 

The case before us is not such a case; nor is it a case in 
‘which the party against whom the receiver is to be appointed. 
-is a non-resident. 

And if the want of a notice of the application made the 
appointment wrong, it was, as a matter of course, the duty of 
the Court to annul the appointment, whenever requested in a 
proper manner to do so. 

We therefore affirm the judgment of the Court. 





No. 52.—ALEXANDER J. Rosinson, plaintiff in error, vs. 
ErasMus BEALLE, surviving partner of the firm of F. & 
E. Bealle, defendant. 


[1.] In a suit against one as a stockholder in the Planters’ & Mechanics’ 
Bank of Columbus, a transfer of stock by him on the transfer book of the 
bank, is evidence against him that he once owned stock to the amount of 
the stock so transferred. 

[2.] In the Planters’ & Mechanics’ Bank of Columbus, the directors are lia- 
ble to the stockholders for bills redeemed by the stockholders, if they be 
bills issued in ‘‘ excess” of the quantity of bills which the charter author- 
izes to be issued. And if the holder of such bills release the directors he,: 
in effect, releasgs the stockholders. (But see the opinion.) 

[3.] The liability of the directors of the same bank to pay debts created in 
“ excess,” is a joint one. 

[4.] On a question, whether a bank’s cashier had the power to issue a specie 
certificate, when there was no specie deposited, an interrogatory to a wit- 
ness, asking whether the cashier had the power or not, was proper. 


[5.] Inferior evidence ought not to be received, if superior be attainable. 
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[6.] On the question, whether a cashier of a bank has authority to issue a 
certificate of deposit, other acts of a similar kind, frequently done by him, 
are admissible as evidence. 


[7.] If the holder of the bills of the Planters’ & Mechanics’ Bank of Columbus 
settles with a stockholder and discharges him, the amount he receives is 
not material to the ascertainment of the proportionate liability of another 
stockholder. 


[8.] Although the act of the cashier of a bank, in making with the stock- 
holders of another, but unorganized bank, an arrangement to enable them 
to organize their bank in evasion of an important provision of their char- 
ter, is an illegal act; still, if it be an act done by the cashier, not for him- 
self or for his benefit, but for his bank and its benefit, and an act beneficial to 
his bank, and one that was known to its directors; or which, if not known 
to them, had, for the cause of its being not known, that they neglected to 
bestow ordinary attention on the duties of their office, and which act, yet, 
those directors did not repudiate or expose to the public, orin any way 
neutralize, it is an act of the bank; and being an act of the bank, one of 
the consequences of the act is, to debar the bank from resorting to the 
stockholders of the other bank for payment of the bills which it holds 
on that bank. 


Debt, in Muscogee Superior Court. Tried before Judge 
Worritt, May Term, 1856. 


This was an action brought by defendant in error against 
Alexander J. Robinson. 

The declaration alleges that Robinson was a stockholder 
in the “ Planters’ & Mechanics’ Bank of Columbus,” to the 
amount of 575 shares of stock, rated at $100 per share. 
‘The charter of the bank provided, “that the persons and pro- 
perty of the stockholders shall be pledged and held bound in 
proportion to the amount of shares, and the value thereof, 
that each individual or company may hold in said bank for 
the ultimate redemption of the bills or notes issued by said 
bank, in the same manner as in common actions of debt, and 
no stockholder shall be relieved from such liability, by sale of 
his stock, until he shall have caused to have been given sixty 
day’s notice in some public gazette of this State.’’ The 
plaintiff alleged that he was the holder of bills of the bank 
to the amount of $590, on which he had obtained judgment 
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against Robert B. Alexander, assignee, appointed by the Le- 
gislature to take charge of and wind up the affairs of said 
bank ; on which judgment execution had been issued and a 
return of nulla bona made thereon by the Sheriff. Plaintiff 
sought, in this action, to make the defendant, as a stockhold- 
er in said bank, liable for the payment of said bills. 

The defendant filed a number of pleas; among them the 
Statute of Limitations, the forfeiture of the charter of the 
bank, and the release by plaintiff of the directors of the 
‘bank. 

A great deal of evidence was introduced on both sides. 

Plaintiff, in making out his case, introduced in evidence 
‘(defendant objecting thereto) the transfer stock book of the 
Planters’ & Mechanics’ Bank, to prove ownership of stock in 
defendant. The Court over-ruled defendant’s objection to 
this testimony, and defendant excepted. : 

The transfer book showed that A. B. Ragan, cashier, trans- 
ferred, in 1838, one hundred shares of stock to defendant, 
and that H. S. Smith and Wm. A. Redd transferred to de- 
fendant, in October, 1839, four hundred and seventy-five 
shares of stock; also, that defendant, in 1841, transferred to 
the bank four hundred and seventy-five shares of the capital 
or joint stock. é 

All the above transfers, except the one first mentioned, 
were witnessed by Matthew Robertson on the transfer book. 

Plaintiff proved by Matthew Robertson, that the transfers 
which appeared on the transfer book by and to defendant, 
were made by the persons and at the times they purport 
to have been made. The same witness also stated that a 
large portion of the bills left in circulation when the bank 
closed its doors, had been received and paid out by the Bank 
of Columbus. That bank received them and paid them out 
freely till about the first of the year 1842, when the cashier. 
of the bank informed witness that they had been rejected, or 
would be’ rejected, at their counter, unless he could have 


some guarantee for their redemption. It was then proposed 
by some one that several directors and stockholders should ex- 
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ecute a bond to redeem them from that bank, and a bond 
was drawn and signed by witness, John Banks and others— 
John Banks stipulating, at the time he signed, that he would 
not be bound unless all those whose names appeared in the 
body of the bond would sign also. Some of them refused to 
sign, but the bond went into the possession of the bank, 
who received the bills of the Planters’ & Mechanics’ Bank 
upon that security. 

The defendant, among other testimony introduced, read 
the evidence of A. B. Ragan, who was one of the first direc- 
tors of the Planters’ and Mechanics’ Bank, and who acted, 
for a while, as cashier, proving by him that a portion of the 
stockholders met in 1837 to organize the bank; a few of 
them paid in specie, some in bills of the State Bank, and 
others inindorsed notes. Anarrangement was made, through 
a committee, with the cashier of the Bank of Columbus, that 
said cashier would give them a specie certificate for the pur- 
pose of organizing. Sometime subsequent to May, 1837, the 
president and several of the directors—witness among them 
—went to the cashier of the Bank of Columbus and asked for 
the specie; he showed them certain kegs and boxes, which 
he stated contained $230.000 in specie, and stated that he 
procured a specie certificate from the Insurance Bank for 
the balance, to make up the sum of $250.000.. The kegs 
and boxes were not examined to see whether they contained 
specie, but the statement of the cashier to that effect was re- 
lied on. His statement was, without inquiry, also relied on 
with reference to the Insurance Bank certificate. The di- 
rectors held a meeting and determined to do no business, but 
passed an order to loan out the money to the stockholders, if 
they wanted it. The stockholders, generally, borrowed it, 
receiving checks on the bank of Columbus. Witness never 
heard of any demanding specie, except one person, and the 
bank refused to pay him specie. In February, 1838, the 
annual election for directors took place, and an order was 
passed that the stockholders who had borrowed of the bank, 
should reduce their debt by paying in one half. Those who 
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complied did so by paying in, mostly, the bills of suspended 
banks. Not more than $800 or $1000 dollars of specie was 
paid in, The new stockholders put in their notes in place of 
those from whom they purchased. The directors then or- 
dered $250.000 of bills to be issued, the larger portion of 
which were put in circulation—witness could not. tell how 
much, ; 

Defendant proved by Matthew Robertson, that he was 
cashier of the Planters’ & Mechanics’ Bank; that defendant 
was not present when the transfers of stock were made to 
him, and that he complained to Gen. McDougald on his re- 
turn home, that so much stock had been transferred to him. 
without his authority. Defendant was under the impression 
that it had been done because McDougald owned a good deal. 
of stock, and did not wish any more to appear in his name. 

Defendant read to the Jury bills amounting to $1530, to- 
show that he had redeemed his pro rata share of the circula- 
tion. 

Defendant introduced S. R. Bonner, who testified, that he 
was one of the first directors of the bank, and made, substan- 
tially, the same statements, with reference to arrangements 
made for, and obtaining specie, as testified to by A. B. Ra- 
gan. He further stated, that he believed at the time, the 

transaction was a fair one, and made a return, under oath, to 
the Governor, according to the charter ; but afterwards, he 
became satisfied that the whole arrangement was got up for 
the committee to swear by, in making their report. 

Defendant introduced Jonn Banks, who stated, among 
other things, that he refused to unite with the directors in 
making the return to the Governor, under oath, because he 
was not satisfied that the specie was at the control of the 
bank. The witness went on to give various reasons why he 
was not satisfied of that fact. 

_ he return of the directors to the Governor was then read 
to the Jury. 

Hines Hott testified, that $104.000 of the bills of the 

Planters’ & Mechanics’ Bank were delivered to the firm of 
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Holt & Alexander by the Columbus Bank, to be sued. They 


were afterwards turned over to Edward Carey, assignee of 


the Bank of Columbus. 

Defendant exhibited to the Court the stock transfer book,. 
and offered to show that A. B. Ragan and others who, it ap« 
peared from said book, had made transfers of stock to defend- 
ant, had each of them, previous to said transfers, already 
transferred to other persons more stock than would appear 
from said transfer book, as belonging to them; and for this 
reason, and because it appeared, from said transfer book, 
that there was higher evidence of the ownership of stock than 
said transfer book defendant moved that said transfer book, 
and the certificates read therefrom by plaintiff, be excluded 
from the consideration of the Jury. 

The Court over-ruled the motion, and defendant excepted. 

It was admitted that $117.800 of the circulation of the 
Planters’ & Mechanics’ Bank was claimed by the Bank of 
Columbus; also, $1500 of said circulation was in the hands 
of S. R. Bonner; that $4000 was in the hands of the execu- 
tors of S. A. Bailey ; and $20.500 in the hands of Mustian ; 
which last named amounts should be excluded from the cal- 
culation. 

Defendant introduced W1Lt1aM A. Repp, who testified, if 
substance, that there was an agreement between plaintiff ’s 
Attorney, William Dougherty, and H. S. Smith, to this 
effect: that Dougherty, in consideration of a loan or advance 
by Smith of $10.000, agreed to dismiss all the suits he rep- 
resented against Smith, and hold Smith harmless for all his 
liability above $10.000. Witness took the transfer book, and 
with Dougherty, looked it through, and reduced Smith’s lia- 
bility to $17.000 or 318.000, and Dougherty offered to deduct 
one-third. $10.000 was agreed upon in lieu of Dougherty’s 
proposition ; and if Smith’s liability could be reduced below 
$10.000, Dougherty was to refund the difference between- the 
amount to which it was reduced, and the $10.000. If stock- 
holders, similarly situated, should not be held liable, Smith’s 
money was to be paid back by Dougherty. In any event, 
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Smith was to pay no more than $10.000, on account of his. 
stock, or as director. Dougherty gave a mortgage on land, 
as security for faithful performance, which was all the secu- 
rity given. Dougherty sued Smith, as director, once after 
the compromise; witness heard Dougherty say he had com- 
promised with Banks, Chambers and Flewellen, by striking: 
off one third of liability ; Smith’s liability was estimated by 
Dougherty and witness, by not counting stock which had been 
transferred to solvent stockholders; but where stock had 
been transferred to insolvent holders, such stock was counted. 
in Smith’s liability; Dougherty released Smith, as to stock 
for which other solvent men were responsible, as for instance, 
Dr. Robinson’s; when Dougherty, after the compromise, sued 
Smith as director, witness had a discussion with Dougherty 
about the matter—Dougherty contending that he had only 
released Smith as stockholder—not ag director; witness. 
thought differently; William H. Mitchell heard the state- 
ments about the agreement, of both witness and Dougherty, 
and thought there was no difference as to facts, but only as. 
to conclusions ; Smith also disagreed with Dougherty about the 
agreement, when Dougherty proposed to 1efund the $10.000 
and let matters stand as they were before; witness and 
Mitchell interceded, and Smith asked time to consider, and 
afterwards said let the matter stand as it was; Dougherty 
then drew up an agreement, but witness does not know 
whether Smith signed it or not, before he left for Mobile. 
In the settlement, Smith was released for all the stock trans- 
ferred to Robinson, because Robinson was solvent; there ne- 
ver was a new contract between Dougherty and Smith after 
the first settlement; they never did agree about the facts; 
suits were dismissed after Smith returned from Mobile; there 
never was a new contract until Mr Moses drew one—of which 
witness knows nothing. 

Defendant, in connection with proof to show that the bills 
held by the Bank of Columbus constituted bills issued in ex- 
cess of 3 to 1 of the capital paid in specie, offered to intro- 
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duce a paper signed by Edward Carey, assignee of said bank, 
acknowledging the receipt of $2.000 in full payment and 
discharge of James M. Chamber’s liability, either as director 


or stockholder, on account of bills of the Planters’ & Mechan-. 


ics’ Bank, held by the Bank of Columbus or its assignee, 
dated February 6th, 1847—defendant contending that the 
issue being excessive, the directors were answerable over to 
the stockholders, and proof of a release of a director by the 
Bank of Columbus excluded the bills claimed by said bank 
from being counted in the circulation to be redeemed by the 
stockholders. This evidence was objected to by plaintiff and 
repelled by the Court, and defendant excepted. 

Joun Banks was recalled, and produced a receipt signed 
by William Dougherty, acknowledging full payment of his 
pro rata part of a number of judgments for which said Banks 


was liable, under the eleventh section of the charter of the: 


bank, as the owner and holder of certain stock. Defendant 
asked witness what amount of bills he had on hand after the 
bank made its assignment, and after judgment of forfeiture 
of its charter; and whether he had not paid said bills out for 
a plantation in Stewart County? Plaintiff objected to the 
question, and the objection was sustained by the Court—de- 
fendant excepting. Defendant offered in evilence 59 suits 
brought by William Dougherty, as Attorney for various per- 
sons at the time the settlement was made with Smith—suits 
being against third persons, and not against Smith or Banks. 
Plaintiff objected to their introduction; the Court sustained 
the objection, and defendant excepted. 

Defendant introduced a number of suite against Smith, 
brought by Wm. Dougherty, Attorney, and dismissed under 
the agreement with Smith, at December Term, 1854, Musco- 
gee Superior Court. 

Defendant then read to the Jury the judgment of forfeit- 
ure of the Planter’s & Mechanic’s Bank, rendered by the Su- 
perior Court of Muscogee, in June, 1843; also so much of 
the transfer book as showed a transfer from John Banks to 
A. B. Ragan of 200 shares of stock; and a transfer from H. 
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§. Smith to sundry persons (prior to his transfer to Wm. A. 
Redd) for 326 shares; and transfers from various persons to 
Smith up to the date of said transfer to Redd, showing the 
whole number of shares transferred to Smith up to the date 
of the transfer to Redd to be 2802 shares. 

Defendant introduced a receipt, signed by Dougherty as 
Attorney, showing a conditional settlement with the repre- 
‘sentatives of the estate of Geo. Smith, deceased, of his lia- 
bility as the owner of stock. 

Joun FontTAaIneE, among other things, testified that he was 
-a director of the Columbus Bank; knew of no arrangement 
with said bank to allow the stockholders of the Planter’s & 
-Mechanic’s Bank to have specie in 1837 ; wasabout the Colum- 
bus Bank every day, and thinks if any such arrangement had 
‘been made, witness would have known it. Cashier had au- 
thority to give certificates of deposit. Plaintiff’s Counsel 
then asked witness if the cashier had authcrity to give specie 
certificates unless the specie was deposited? Defendant ob- 
jected to the question and was over-ruled by the Court. The 
witness answered the question in the negative. Witness fur- 
ther stated, that he never heard of Bank of Columbus being 
cognizant of the arrangement referred to. 

Plaintiff introduced in rebuttal A. H. Cooper, and handed 
him a written paper, signed by said Cooper, A. B. Ragan, 
Wiley Williams and Adam G. Foster, and asked Cooper 
whether that paper contained a true copy of the bills set forth 
in the declaration of the Columbus Bank against the Plan- 
ter’s and Mechanic’s Bank—plaintiff stating that his objeet 
was to identify a portion of the bills in the hands of the as- 
signee, with the bills set forth in certain counts of the decla- 
ration referred to. Defendant then offered to show that said 
assignee, in whose possession the original bills were, resided 
in Muscogee County, and urged that the original bills should 
be introduced or their absence accounted for, in order that 
the Jury, by a comparison of the bills with the declaration, 
might determine for themselves the question of identity. The 
Court allowed Cooper’s testimony to be received and defend- 
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ant excepted. The witness then stated that he and the other 
persons named had compared the bills with the declaration 
and found them to correspond. 

Wiey WI.14Ms proved the same facts, defendant except- 
ing to the evidence. 

Plaintiff then introduced two packages, and showed that in 
one of them claimed by the indorsement thereon to contain 
$54.000, there was deficient an amount of $44.210, corres- 
ponding with the amount in the hands of the assignee, and 
which amount, if in the package, would make up the amount 
of $54.000. 

Plaintiff introduced other evidence which it is not neces- 
sary to state. 

Defendant introduced the minutes of the Columbus Bank, 
and showed that A. B. Davis was elected Cashier in August, 
1829, and that discretionary power was conferred on him to 
make such arrangements as he might consider beneficial to 
the bank, when any emergency might arise and the board 
was not in session; also conferring on him, together with H. 
S. Smith and Daniel McDougald, power to discount bills of 
exchange, Kc. 

STERLING F. GRIMES being introduced by defendant, sta- 
ted that he had done a good deal of business with the Colum- 
bus Bank; that it was the custom of the bank in transactions 
with witness for A. D. Davis, without consultation with the 
board of directors, to authorize witness to check for cotton 
purchases ; and when witness had checked for his purchases 
he would go to Mr. Davis and give him bills of exchange; 
and if witness was short $8 or $10.000 he would make a local 
note, satisfactory to Mr. Davis, which would be immediately 
credited to witness’ account, without consultation with any 
one. Plaintiff’s Counsel asked Grimes if he could say that 
such was the general custom of the bank or whether he spoke 
only of his individual transactions with the bank? Witness 
replied that he spoke of his individual transactions only. 
Plaintiff's Counsel moved to rule out the evidence of Grimes, 
contending that a custom could not be established in that 
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way. The Court ruled out the evidence and defendant ex- 
cepted. 

L. GAMBRILL was Snareddened to prove the same facts. 
Plaintiff objected and the Court sustained the objection, de- 
fendant excepting. 

Defendant then offered to introduce a number of witnesses 
to prove that A. B. Davis was in the habit of discounting 
notes for them and giving certificates of deposit without con- 
sulting the board of directors. The Court refused to receive 
the testimony and defendant excepted. 

Both parties having closed, the Court charged the Jury as 
follows : 

Ist. It is admitted that the circulation, on the 26th of May, 
1843, was $226.945. It is also admitted that bills paid over 
to the assignee by J. L. Mustian, amounting to $20.500; 
bills in the hands of Ragan, assignee, $4.790; bills in the 
hands of Bailey, $4.005; bills in the hands of Bonner, $1.- 
500, are not to be counted in the circulation. These bills 
amount to $30.795, and must be deducted from the circula- 
tion: this would leave the circulation, in round numbers, in- 
cluding the bills of the Columbus Bank, $196.000. The Co- 
lumbus Bank bills, to the amount of $117.000 are in dispute 
—these, if deducted, would leave the circulation about $80.- 
000. There is a further amount of $44.000 in the hands of 
the assignee. Plaintiff claims that these are a part of the 
bills put in suit by the Columbus Bank, and defendant says 
they have been redeemed by the assignee. Now, then, as to 
this $44.000: possession of the bills by the assignee is prima 
facie evidence that they have been redeemed by him ; and if 
so, they ought not to be counted in the circulation ; but this 
prima facie evidence that they have been redeemed, raised by 
possession of the assignee, may be rebutted by proof. Mr. 
Dougherty introduced Cooper and Williams to prove that 
these are a part of the same bills that were contained in the 
packages delivered to Edward Carey. In this manner he 
proposes to rebut the prima jfucie evidence of redemption 
raised by the possession of the assignee; and I charge you 
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that if you believe that the $44.000 in the hands of the as- 
signee did belong to the Columbus Bank and constituted a 
part of the bills sued on by Holt & Alexander, and that these 
are the same bills now in the hands of the assignee, then the 
prima facie evidence, by possession of the assignee, is rebut- 
ted, and the $44.000 shvuld be counted in the circulation. 
2d. The Court further charged: Defendant says the plain- 
tiff’s bills are paid off in this: that Smith, and Matheson, and 
Banks have paid off plaintiff’s bills; well, if the proof shows 
that in these compromises the bills have been paid off, then 
you must find for defendant. To make these compromises a 
settlement in full, it devolved upon defendant to show the 
amounts paid by Banks, Smith and Matheson and the amount 
of the judgments or claims settled. Without these data you 
cannot determine the proportion received by bills of plaintiff. 
3d. The Court further charged: Defendant insists that 
the bills held by the Columbus Bank should not be counted 
in the circulation, because the Planters’ & Mechanics’ Bank 
organized on a specie certificate for $250.000 instead of 
$250.000 in specie, and that this certificate was made by the 
Bank of Columbus to enable the Planters’ & Mechanics’ 
Bank to effect an illegal organization. Well, if this arrange- 
ment was made with the Bank of Columbus—mark the word 
—with the Bank of Columbus, then the Columbus Bank bills 
constitute no part of the circulation. Mr. Dougherty insists 
that this act was the act of A. B. Davis, cashier, and not the 
act of the Bank of Columbus. If you believe that this was 
the act of A. B. Davis, cashier, it devolves on defendant to 
show that he was authorized by the Bank of Columbus, at 
the time, or that the bank afterwards assented to it; for al- 
though, by implication of law, the cashier had authority to 
give the certificate of deposit, and that certificate would bind 
the Bank of Columbus, this power to A. B. Davis, cashier, 
did not authorize him to enter into an illegal act with the 
Planters’ and Mechanics’ Bank, in fraud of the law; and 
this act of Davis, in collusion with the committee of the 
Planters’ & Mechanics’ Bank, does not affect the claim of 
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the Bank of Columbus. Now whether this was the act of 
the bank or the act of A. B. Davis, is a question of fact for 
you to determine on the proof. 

4th. The Court.charged further, that if the Jury believed 
that William Dougherty, acting for himself, made an arrange- 
ment with H. S. Smith by which he agreed not to prosecute 
any further suits against said Smith, and to dismiss those al- 
ready pending, and that he did dismiss those suits so pend- 
ing; and if they further believed, that this was a personal 
matter between Dougherty and Smith, it would not operate 
as a release of his stock. Defendant must go further, and 
show that Dougherty, as Attorney and by authority of his 
clients, and acting for them, did release Smith as a stock- 
holder, and this authority may be implied from circumstan- 
ces. In this latter event Smith’s stock would be discharged 
from liability to the amount of the claims held by the parties 
releasing him, and such release may be pleaded by any per- 
son holding stock directly or indirectly through Smith. 


5th. The Court charged further, as follows: The whole 


amount of circulation, as admitted, is $226.945. 
Take from this Mustian’s bills, $20.005 
Bailey’s “ 4.005 
Bonner’s ‘“ 1.500 
Ragan’s “ 4.790 

——_ $30.795 


Add bills of Bank of Columbus, $117.000—take this from 
$226.945. This leaves $79.150. But suppose you are of 
the opinion that the bills of the Bank of Columbus constitute 
a part of the circulation, then the amount of outstanding cir- 
culation is $196.000. This you will work out by the Rule of 
Three, thus: 10.000 | 196.000 X 100, which, on 100 shares, 
gives a liability of $1960. Then, if you find that Robinson 
has redeemed $1580, or any other amount, you will deduct 
that and find your verdict for the balance. If you find the 
Columbus Bank circulation is to be taken out, you work the 
sum in the same way, changing your second figure to $80.000. 
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If you find he is liable on 575 shares instead of 100, then 
change your third figure to 575. 

Defendant excepted to each and all of these charges of 
the Court. 

Defendant then requested the Court to make the following 
charges : 

1st. To make certificates of deposit, is within the scope of 
a cashier’s authority ; he is a general agent in a particular 
branch of the bank’s business, and third parties are not af- 
fected by restrictions placed upon his power when acting 
within the scope of his authority, unless such restriction is 
brought to the notice of such third party. 

2d. That no person can derive a benefit from his own 
fraud; neither can he derive a benefit from the fraud of his 
agent, though, in fact, he knew not of the agent’s fraud ; for 
from motives of public policy, the law presumes knowledge 
and makes the knowledge of the agent the knowledge of the- 
principal. 

3d. If the cashier of the bank issued a certificate acknowl- 
edging that $250.000 in specie had been deposited in the 
Bank of Columbus, when in fact only a small amount of spe- 
cie had been deposited, and the remainder was in bank notes 
and individual notes indorsed to the satisfaction of the bank, 
and the Planters’ and Mechanics’ Bank organized upon said 
certificate, such organization was illegal. The Columbus 
Bank was particeps criminis, and bills held by it must be re- 
jected from the aggregate circulation. 

4th. If the Bank of Columbus issued a specie certificate of 
deposit, and delivered the same to the commitiee of the Plan- 
ters’ & Mechanics’ Bank to organize under its charter, and 
the latter bank did so organize by virtue of said certificate, 
such organization is illegal and the Bank of Columbus can- 
not derive advantage under such illegal organization, so as to 
recover as a bill holder against the stockholders; and it 
makes no difference whether said certificate was issued by 
the bank itself or by its cashier, or that the cashier failed to: 
communicate to the bank the purposes for which it was is-- 
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sued. The issuing of the certificate within the scope of hist 
authority, makes all facts communicated to the cashier in the: 
course of that transaction, to be considered by you as com- 
inunicated to the bank. 

5th. If the Jury believe that John Banks’ pro rata liability 
oh 200 shares of stock was $2000, and the plaintiff, for a: 
valuable consideration, has released him from his pro rata 
liability on said stock, such release will prevent the plaintiff 
from recovering anything from defendant, on any portion of 
such stock transferred to him directly or indirectly, by John 
Banks, even though plaintiff’s claim is $500 and he received 
from John Banks but $100, or it is not in proof how much 
plaintiff received. 

6th. In determining the aggregate circulation, you will 
take first the amount of bills in circulation when the bank 
ceased doing business. You will deduct therefrom any bills 
that come within any of the conditions already stated; and 
also all bills which were not put in judgment or sued upon 
within six years from the time the bank ceased to do busi- 
ness, or upon which a new promise to pay has not been pro- 
vén within six years prior to commencement of plaintiff’s 
action, for the law presumes all such bills to have been paid 
from lapse of time. 

7th. If the cashier of a specie paying bank issue a certifi- 
cate of deposit payable in specie, or a specie certificate to a 
person who has a credit with the bank, for the amount of the 
cértificate, whether the credit arise from notes discounted or 
money actually deposited, it is within the scope of his au- 
thority and the knowledge of the cashier, that such certifi- ' 
cate is to be used for organizing a bank on a specie basis, is 
the knowledge of the bank. The knowledge of the cashier, 
that the specie is not to be drawn by the holder, but is only 
temporarily held for a certain purpose, is the knowledge of 
the bank; in fact, everything communicated to the cashier, 
while acting within the scope of his authority, is the knowl- 
edge of the hank—as much so as if the communication had 
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been directly to the bank; otherwise, principals could com- 
mit fraud through their agents, without responsibility. 

8th. A bank is responsible for the frauds of its cashier 
when he is acting within the scope of his authority; and if 
the cashier give a certificate of deposit, knowing that it is to 
be used for a fraudulent purpose when he giyes it, the knowl- 
edge of the cashier is the knowledge of the bank. 

9th. That by the charter of the Planters’ & Mechanics” 
Bank, the bank, itself, and the directors are principal debt- 
ors, and the stockholders are only secondarily liable. 

10th. If the Jury believe, from the evidence, that the 
directors made an excessive issue over the amount allowed’ 
by the charter of the bank, they became individually liable, 
primarily and concurrent with the bank, for the payment of 
the excess. 

11th. If the Jury believe that H. 8. Smith and John Banks 
were directors at the time the excessive issue took place, that 
a discharge of said Smith and Banks, or either of them, by 
the plaintiff or his Attorney, is a discharge of all the stock- 
holders to whom they, or either of them, transferred any 
stock, so far as regards the plaintiff. 

12th. That the liability of the directors is a joint liability 
among themselves; and that a discharge of any of them by 
any bill holder, is a discharge of the rest of the directors, so 
far as that bill holder is concerned. 

. 15th. If the Jury believe that more than four years elapsed 
between the accrual of plaintiff’s cause of action and the 
commencement of this suit, then it is barred by the Statute 
of Limitations. 

14th. If the Jury believe, from the evidence, that more 
than six years elapsed between the accrual of plaintiff ’s cause 
of action and the commencement of this suit, it is barred by 
the Statute of Limitations. 

15th. If the Jury believe that more than four years have 
elapsed between the Sheriff’s return of nudla bona on the fi. 
fa. in favor of plaintiff, against the Planters’ & Mechanics’ 
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Bank, and the commencement of this suit, then it is barred 
by the Statute. 

16th. If the Jury believe that more than six years have 
elapsed between the return of nulla bona on plaintiff’s fi. fa. 
against the Planters’ & Mechanics’ Bank and the commence- 
ment of this suit, then it is barred. 

17th. Ifthe Jury believe that more than four years elapsed 
between the deed of assignment by the bank to Alexander, 
or between its recognition by the Act of 1843 and the com- 
mencement of this action, then it is barred by the Statute. 

18th. If the Jury believe that more than six years elapsed 
between the deed of the bank to Alexander, or between its 
recognition by the Act of 1843, and the commencement of 
this action, then it is barred. 

19th. If the Jury believe plaintiff’s action is “ founded on 
notes,” (bank bills,) and more than six years elapsed between 
their date and the commencement of this suit, then it is 
barred. 

20th. That an action of debt is barred in four years. 

21st. That an action of debt is barred in six years. 

22d. If the Jury believe that more than four years elapsed 
between the failure of the bank to pay its bills in specie and 
the commencement of this action, then it is barred. 

23d. If the Jury believe that more than six years elapsed 
between the failure of the bank to pay its bills in specie and 
the commencement of this action, then it is barred. , 

24th. If it appears from the transfer book that H. S._ 
Smith and A. B. Ragan, both or either, were not the owners 
of the number of shares of stock transferred to defendant on 
the day when said transfer was made, then the transfer to dé-" 
fendant did not make him a stockholder. The Court refused 
to give this request, but charged, that if A transfer stock to 
B, on the transfer book of the bank, the transfer book is evi- 
dence, not only that B is a stockholder, but also that A is a 
stockholder. To this charge defendant excepted. 

25th. Defendant further requested the Court to charge, 
that if, after proceedings for forfeiture, in consequence of a 
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failure to redeem their bills in specie, were instituted against 
the Columbus Bank, or the Planters’ & Mechanics’ Bank, the 
Planters’ & Mechanics’ Bank and the Bank of Columbus, by 
their proper officers, had a meeting and determined to bor- 
row on the individual notes of directors from other banks 
$100.000 each as a basis for issuing bills; “and failing to do 
this, the Columbus Bank had determined to refuse, at its 
counter, the bills of the Planters’ & Mechanics’ Bank; and 
afterwards agrecd to receive, and did receive the bills of said 
bank on the security of a bond given, or promised to be given, 
by the directors of said Planters’ & Mechanics’ Bank, such 
an agreement was illegal; against the spirit of their charters, 
in contravention of public policy by giving false credit to the 
bills; and the bank of Columbus, under such circumstances, 
would not be entitled to recover of the stockholders under 
the 11th section of the charter, as that section intends to pro- 
tect bona fide holders, and no others. The Court gave this 
request, with the following qualification: “ But I further 
charge you, that if the Bank of Columbus had determined to 
refuse taking the bills of the Planters’ & Mechanics’ Banks 
at its counter, afterwards agreed to receive, and did receive 
such bills, on the making of a bond by the directors of the 
Planters’ & Mechanics’ Bank to secure the payment of the 
same, that the taking of said bond was not an illegal act; and 
the Bank of Columbus would, under such circumstances, be 
bona fide bill holders, and entitled to recover under the 11th 
section of the charter. Defendant’s Counsel excepted to the 
qualification added by the Court. 

The Court refused to give any of the requests made by de- 
fendant’s Counsel in charge to the Jury, except the last, and 
gave that with the qualification stated. 

Defendant's Counsel assign as error the several rulings of 
the Court, in regard to the evidence, and the several charges 
of the Court and refusals to charge. 


R. J. Mosrs and Utves Hott, for plaintiff in error. 


Witi1AM Dovua@uErty, for defendant in error. 
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By the Court.—BEnNING, J. delivering the opinion. 


The first and second exceptions and the exception to the 
refusal to charge the plaintiff’s twenty-fourth request, may 
‘be taken together. They all relate to the admission of the 
‘transfer book as evidence. 

On this transfer book there appeared a transfer of a certain 
number of shares, made by Robinson, the plaintiff in error. 
This act of his implied an admission by him, that he owned 
that number of shares. And it is generally true that an ad- 
mission is good as evidence against the person who makes it. 

Why, then, is it not true that this admission was good as 
-evidence against Robinson? Because, it is said, that there 
‘was better evidence of the thing admitted. The best evi- 
dence of the title to stock, it is said, consists in the stock 
certificate-book, the stock ledger and the stock transfer book 
taken together. 

But, there is nothing in the bill of exceptions to show that 
any of these books, except the transfer book, exists, or ever 
existed ; and, of course, there is nothing in it to show what 
were the contents of any of those books, except the transfer 
-book, if any but that exists. 

But if all these books existed, what law is there that says 
that they shall be better evidence that a person owns stock 
than his admission that he does? We know of none. 

[1.] We think that the Court was right in letting the book 
_go to the Jury as evidence. 

The book having been let in, Robinson moved to rule it out, 
because, as he said and offered to prove, the persons who had 
transferred stock to him, had previously transferred to other 

persons more stock than all that, according to the book, they 
owned; and because, as ke insisted, the book showed the ex- 
istence of higher evidence of his ownership of the stock, if he 
was owner of stock, than his admission that he was owner. 

Were these reasons a sufficient foundation for the motion ? 
The latter of them has been considered and found not to be so. 
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As to the former, the virtue of it, if it had any virtue, was 
not such as was efficacious for taking the book away from the 
Jury, but only for countervailing the book in the hands of the 
Jury. If what Robinson offered to prove went to show that 
he was not owner of stock, his own admission went to prove 
that he was. 

But this reason was one that could have had no virtue in it 
for any purpose, unless the law was such that a man could 
own no stock except what the transfer book showed him to 
own. The law, however, was not such. Stock, of necessity, 
was owned before there was a transfer book. Property must 
exist before the transfer of property can exist. These per- 
sons might have been original subscribers for stock. 

It being proper, then, that the book should not be ruled 
out, was what Robinson requested to be charged concerning 
the book proper? Certainly not, for the reasons already 
given. : 

Was what was charged proper? <A part of it was. A 
transfer of stock by A to B is, according to the view just 
taken, evidence against A that he owns the stock. Somuch 
.of the charge as charged this was proper. And this, per- 
haps, is as much of the charge as the facts to which the 
charge particularly referred called for. The rest of the 
charge involves an important question, and one which was 
yery little argued before us. We, therefore, do not decide it. 

This disposes of the three exceptions first mentioned. 

Carey, as assignee of the Bank of Columbus, gave to Cham- 
bers a discharge from all his liability, whether as a stockhold- 
er or as a director in the Planters’ and Mechanics’ Bank of 
Columbus, to Carey, as assignee of the former bank. Robia- 
son, the plaintiff in error, offered this discharge as evidence. 
The Court would not receive it. This constitutes the next 
exception. 

The plaintiff in error does not insist that the discharge, so 
far as it was a discharge of Chambers’ stockholder liability, 
was admissible. He contends, however, that it was admissi- 
ble, so far as it was a discharge of his director liability. 
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His argument is, that the bills of the Planters’ and Me- 
chanics’ Bank of Columbus, held by Carey as assignee of the 
Bank of Columbus, made debts that were created in violation 
of the fourth part of the sixth section of the charter; that if 
the stockholders are made to take up such bills, the}stockhold- 
ers can then collect the bills from the directors, and there- 
fore, that if the holder of such bills releases the directors from 
their liability to pay the bills, he, in effect, also releases the 
stockholders. 

Is this a good argument? The first proposition involves 
merely a question of fact. 

The second depends, for its truth, on the said fourth part 
of the sixth section of the charter. That part is in these 
words: ‘The total amount of debts which the said cor- 
poration shall at any time owe, whether by bond, bill, note 
or other security, shall not exceed three times the amount of 
their capital stock actually paid in, over and above the 
amount of specie actually deposited in the vaults for safe- 
keeping. In case of excess, the directors under whose ad- 
ministration it shall happen, shall be liable for the same in 
their private and individual capacities, and may be sued for- 
the same in any Court of record in the United States, by any 
creditor of the corporation, any condition, covenant or agree- 
ment to the contrary notwithstanding ; but it shall not be so 
construed as to exempt the said corporation, or the lands, tene- 
ments, goods and chattels of the same from being liable for 
and chargeable with the said excess.”’ 

The directors are to be subject to suit “by any creditor of 
the corporation.” 

When a stockholder redeems the bills of the corporation, 
he becomes the “ creditor’’ of the corporation. 

Therefore, the directors are subject to suit by such a 
stockholder. 

This conclusion ‘seemed to be to the Court a necessary one. 

If it is a necessary one, then, by familiar law, a release of 
the directors would be a release of the stockholders. 

[2.] The Court, therefore, considering the argument a 
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good one, think the discharge given to the director, Cham- 
bers, admissible as evidence. 

This was the conclusion the Court came to when it made 
its decision. 

I must say, however, that on further reflection, I am not 
satisfied that this is a necessary conclusion. 

Suppose this case: The bank gives, say, $20.000, in its 
bills, for $20.000 in specie. The $20.000 in bills make, 
against the bank, a debt that is in “excess” of this debt 
limit prescribed by the charter. The $20.000 in specie is 
applied, not to the uses of the directors, but to the uses of 
the bank, say in paying a dividend to the stockholder. Af- 
terwards, the $20.000 in bills come back to the bank for pay- 
ment, but the bank having become insolvent, they are not 
paid by it. In the end, they are taken up by the stockhold- 
ers, and the stockholders then present them for payment to 
the directors, as bills issued in “ excess”’ of the charter limit. 
The directors say to the stockholders, “ These bills were given 
in exchange for specie. The bank, not we, got the ‘specie, 
and you got the specie from the bank, paying nothing for it. 
If you require us to pay you these bills, you must pay us 
back that specie. You cannot have the specie and the Lills 
both. You cannot, at one and the same time, stand on both 
Sides of the contract.” 

Now I must say that I do not perceive what answer the: 
stockholders could make to this; and therefore, that,I am 
not at all satisfied with the conclusion aforesaid, to which the 
Court came. . 

But assuming the conclusion to be true, the decision‘ef the 
Court was manifestly right ; for the other proposition ne¢es- 
sary to the decision, viz: that the release of a party respon- 
sible over to another party is a rélease of that party also, is 
not disputable. ; # 


Disposing of thiss@xception, is disposing of thexexception 
to the refusal of the @ourt to give in charge to the’Jury the 
10th and 11th requests of the plaintiff in error. ™ 

> % 
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The refusal to give the twelfth request may be best dis- 
posed of here. ; 

That was a request to charge, that the liability of the df- 
rectors of the Planters’ & Mechanics’ Bank of Columbus, 
under the part of the charter aforesaid, is a joint one, and 
that a discharge.of any director by a bill holder, is, as to 
that bill holder, a discharge of all the directors. 

This request contains two propositions. Of these, the last 
may be treated as disposed of by what has been said on the 
exception to the judgment excluding Chambers’ discharge ; 
for that the release of one of two or more joint debtors, is a 
release of the others, is too well settled to admit of being 
dwelt on. 

[3.] The first seems to us to result necessarily from the 
language aforesaid of the charter. That language is—“In 
case of excess, the directors under whose administration it 
shall happen, shall be liable for the same,”’ &c. 

The next exception was one to the refusal of the Court to 


permit John Banks to be asked whether he had not paid out 
certain bills on the bank, for a plantation in Stewart County. 
This exception was very little argued, and it is too important 
a one to be decided without argument, unless a decision of it were 


; 


indispensable. We therefore do not decide it. 

The next was an exception to the refusal of the Court to 
réceive as evidence 59 “ suits,” they being suits in favor of va- 
riéus bill holders against various stockholders, other than H. 
S. Smith and John Banks, and suits in which Wm. Dough- 
erty was plaintiff’s Attorney. 

TheAssue was such, that it was material to know whether 
the bills’on which these suits were founded, made a part of 
the bills to the redemption of which the stockholders were 
liable. 

It was not insisted, that if Smith had’ been released from 
those bills they wolfa make a part ofthe bills, to the re- 
demption of which the stockholders were Hable. Smith had, 
at one time OF another, held stock enough & make the amount 
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of bills, to the ultimate redemption of which he was liable, 
exceed the amount of all those on which the fifty-nine suits 
were founded. 

And whether Smith had been released from them or not,. 
depended on the import of an affair to which Smith and 
Dougherty were parties. 

The question whether that affair amounted to a release of 
Smith or not, was left by the Court to the Jury to be deter- 
mined by them on the evidence. (See fourth charge.) 

Suppose the Jury had determined that it amounted toa 
release? Then, the next question for them would have been, 
what bills they were from which the release freed Smith? 
And, to determine that question, the “‘suits’’—the declarations, 
were evidence almost indispensable ; for the bills from which 
the release freed Smith, were the bills on which those suits 
were founded. 

The suits were, therefore, as we think, admissible in evi- 
dence. 

A. B. Davis was the cashier of the Bank of Columbus, and 
as such, he issued a “specie certificate” to certain persons, 
when those persons had no specie on deposit im that bank. 
It was a question in the case, how far this act of Davis bound 
or affected the bank. 

The answer to that question depended, of course, upon the 
extent of his authority to bind the bank. Any evidence, 
therefore, going to show the extent of his authority to bind 
the bank, would have been pertinent to the question. 

A witness, Fontaine, was asked whether the cashier, Davis, 
had authority from the bank to give specie certificates, unless 
the specie had been deposited. The question was objected to, 
and the Court over-ruled the objection. Ought the Court to 
have over-ruled the objection ¢ 

[4.] We think, that the Court ought. The question was 
directly pertinent to the issue in hand. Suppose Fontaine 
had answered yes, that the cashier had express power to 
issue such certificates; would not that answer have been per- 
tinent’ He answered, no. Jiut can the pertinency of a 
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question depend on whether it shall be answered yes or no? 
I do not mean to say that the answer, if no, would not have 
been pertinent ; but merely, that if yes, its pertinency would 
have been more apparent. 

It is no doubt true, that the question of the extent of an 
agent’s power, is a question of law as well as of fact. But, 
then, the law can only answer its part of the question pro- 
perly, when it has before it the facts in their whole array. 
And what is the positive or express grant of power to the 
agent, is certainly one of those facts. 

The assignee of the Planters’ & Mechanics’ Bank of Col- 
umbus had in his hands some $44.000 in bills of that bank. 
The assignee of the Bank of Columbus held a judgment 
against the former bank, to the amount of more than $100. 
000, founded on the bills of that bank. It became a ques- 
tion, whether the $44.000 in bills held by the assignee of 
the former bank were nota part of the bills on which the 
judgment was founded. That assignee resided in the county. 
These things being so, the defendant in error exhibited a 
paper to a witness, and asked him whether the paper did not 
contain a true copy of the bills set forth in the declaration, 
belonging to the case in which the judgments aforesaid had 
been obtained. The question was objected to, but allowed 
by the Court. Ought it to have been allowed ? 

[5.] We think not. The question for the Jury was, 
whether the bills fitted the declaration. On that question, 


the bills, themselves, would have been better evidence than®. 


any man’s recollection of them, or any man’s copy or note 
of them. This must be manifest. 

That there was a question on the extent of the power of A. 
B. Davis, as cashier, has already been stated—stated in con- 
nection with the exception to Fontaine’s testimony. On this 
question, the plaintiff in error offered evidence of a number 
of acts done by Davis, as cashier: as, that Davis, without 
consulting the board of directors, authorized a person to 
check for cotton purchases, and if the person was “ siort’’ 
$8.000 on $10.000, permitted him to settle the amount by “a 
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local note’”’ ; that Davis, without consulting the directors, was, 
in the habit of discounting notes for a number of persons, and, 
of giving them certificates of deposit. This evidence was re- 
pelled by the Court. Ought it to have been received ? 

[6.] We think it ought to have been. The acts of which 
the evidence was offered were all of the same general nature, 
and they were numerous. It is, therefore, to be presumed, 
that the bank had given Davis authority to do them, and to 
do similar acts with other persons. And the question was, 
whether Davis had authority to do such acts? (Story Ag. 
§§87, 127, 114; Ph. Ev. Cow. § Hill's Notes, note 187.) 

The charge of the Court was in five divisions. 

A part of the first division was as follows: “I charge you 
that if you believe that the $44.000 in the hands of the as- 
signee did belong to the Columbus Bank, and constituted a 
part of the bills sued on by Holt and Alexander, and that 
these are the same bills now in the hands of the assignee, 
then the prima facie evidence, by possession of the assignee, 
is rebutted, and the $44.000 should be counted in the circula- 
tion.” This is the only part of this division of the charge 
complained of before us. 

Doubtless this is true, in ordinary cases. If A, having a 
note on B and B only, gets the note into judgment against 
B, the note becoming merged in the judgment, becomes use- 
less to A. And A may give it up with impunity to B. In 
such a case, that the note happens to be found in the posses- 
sion of B, does not, therefore, authorize the inference, that 
the note, or rather the judgment, has been paid to A. 

But suppose the note to be also on C, as well as B; ©, as 
surety for B. In that case, the note, as to C, is not merged 
in the judgment. The note, therefore, is still useful to A; 
and it remains useful to him as long as the judgment remains 
unpaid. But as soon as the judgment is paid, the note ceases 
to be useful to him, and he has no longer any reason for 
withholding the note from B. Indeed, he cannot, after pay- 
ment of the judgment by B, withhold the note from B. B 
is entitled to the possession of the note for his peace’s sake, 
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if not for his defence against possible suits that may be con- 
ceived of, brought by the surety. 

In such a case as this, it may admit of a grave doubt, 
whether the fact that the note was in judgment against B, 
would, of itself, sufficiently account for B’s possession of the: 
note. 

And the present is just sucha case. These notes were 
notes that bound the bank and bound the stockholders—the 
former, primarily; the latter, ultimately. The judgment 
was against the bank only. 

We think, therefore, that this is what the Court should 
have told the Jury, viz: that it was a question for them, 
whether the fast that the bank bills were some of those on 
which the judgment was founded, had more weight to show 
‘the bills, or rather so much of the judgment, unpaid, than 
the fact that the bills were in the possession of the maker or 
its representative, had weight to show the bills paid. We 
think the question was a question on the weight of evidence. 

In the second division of the charge, there are to be found 
‘these words: “To make these compromises a settlement‘in 
full, it devolved upon defendant to show the amounts paid by 
Banks, Smith and Mattheson, and the amount of the judg- 
ments or claims settled. Without these data, you cannot de-. 
termine the proportion received by bills of plaintiff.” What 
the plaintiff complains of are the words: ‘ It devolved on de- 
fendant to show the amounts paid by Banks, Smith and Mat- 
-theson.” 

[7.1] And we think the words are exceptionable. No rule 
-of proportion for finding the liability of the stockholders in 
this or any other bank, has as yet been suggested that would 
make the amounts paid, in such compromises as the charge 
refers to, one of the terms of the proportion. 

' It seems that Carey, as assignee of the Bank of Columbus, 
was the holder of bills on the Planters’ & Mechanics’ Bank 
of Columbus to a large amount; and that it became a ques- 
tion, on the trial of the case, whether those bills were bills, 
to the ultimate redemption of which the stockholders in the 
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Planters’ and Mechanics’ Bank were liable. That question 
arose thus. 

The second section of the charter of the Planters’ & Me- 
chanics’ Bank contains these words: ‘‘The stock of the com- 
pany shall consist of one million of dollars, in shares of one 
hundred dollars each; and the stockholders in said bank are 
hereby required to pay twenty-five per cent. on the amount 
of their capital stock in specie, before the board of directors 
shall be permitted to issue their bank notes.” 

It appears from the evidence, that in February or March, 
1837, when the stockholders of this bank assembled for the 
purpose of organizing the bank and setting it in motion, they 
made payments to the bank of twenty-five per cent. on their 
stock; payments consisting almost entirely in the notes of 
the stockholders themselves, only a small part being in specie 
and another small part in the notes of other banks; that the 
specie, the bank notes and the stockholder notes were turned 
over to a committee of the stockholders instructed to make an 
arrangement with A. B. Davis, cashier of the Bank of Colum- 
bus, for obtaining specie; that this committee did make an 
arrangement with Davis as such cashier for obtaining specie, 
namely, this arrangement: that he was to receive from the 
committee the bank notes and the stockholders notes afore- 
said, and in exchange for them was to give the committee a 
specie certificate of deposit on the Bank of Columbus for some 
$250.000, with the understanding that specie was not to be 
demanded on it; that this arrangement was carried out, the 
certificate made, delivered to the committee and delivered by 
the committee to the stockholders; that the object of the ar- 
rangement was to make the certificate itself stand for so much 
actual specie in the organization of the Planters’ and Mechan- 
ics’ Bank; and therefore to enable the bank to evade the 
aforesaid charter provision that this object was accomplished 
and the bank organized upon the certificate, as if it had been 
so much specie; and that some time afterwards the bank com- 
menced issuing bills. That soon after the organization of the 
bank, the stockholders borrowed from it nearly as much as 
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the amount of the certificates and were paid in checks on the 
Bank of Columbus; that on none of these checks except one, 
was specie demanded of that bank; that on that one payment 
specie was refused and Central Bank bills had to be taken 
as a compromise; that at the time when the certificate was 
given, specie was at a premium of from 5 to 8 per cent. and 
that no premium was paid on the certificate; and that “ specie 
was getting scarce every day after the organization in ’37.” 

Did the directors of the Bank of Columbus know of this 
transaction at the time when it happened, or within any short 
time afterwards? Ifthey did not, it must have been be- 
cause they failed to use ordinary care in the discharge of 
their duties as directors. The transaction was such, that the 
books-of the bank must have contained some entry relating 
to it—some entry as to the certificate or as to the debt 
against the bank created by the certificate; and any such 
entry would, of itself, have been the beginning of a clue that, 
followed up by the directors, would have led them on to 
every part of the transaction. If the directors, on seeing 
such an entry, had inquired of Davis what it meant, he would, 
it is probable, have put them in possession of all the facts of 
the affair. Why should he not have done so? The affair 
was one, not for his private benefit, but one exclusively for 
the benefit of the bank. It was an affair which relieved the 
bank from exposure to the risk of having its specie drawn 
from it to the amount of $250.000, ata time when specie was 
at a premium of 5 to 8 per cent. and when specie was every 
day growing scarce. Is there any falsehood which he could 
have told that would have proved as agreeable to the direct- 
ors as would the naked truth? Besides, what falsehood is 
there to be imagined that would not have met with instant 
detection? The $250.000 in specie were not in the vaults 
of the bank ; that was a fact of which any of the other bank 
officers could have told them—a fact of which, indeed, their 
own eyes must have told them. 

Now the duties of the directors were such as to require of 
them that they should be familiar with the contents of the 
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‘books of the bank. A provision of the charter was as fol- 
lows: “The total amount of the debts which the said corpo- 
ration shall at any time owe, whether by bond, bill, note or 
other contracts, shall not exceed-three times the amount of 
their capital stock actually paid in, over and above the 
amount of specie actually deposited in their vaults for safe- 
keeping. In case of excess, the directors under whose ad- 
ministration it shall happen, shall be liable for the same in 
their individual, natural and private capacities.”” Under this 
provision, it could not but have been the highest duty of the 
directors, not less on their own account than on that. of the 
bank, to keep themselves acquainted with the books of the 
bank ; and when they should see on those books, at any 
time, a single entry adding $250.000 to the debts of the 
bank, to investigate that entry, and especially to ascertain 
the quantity of specie then actually deposited in their vaults 
for safekeeping. 

If, then, this affair was not, in act and object, known to 
the directors at or about the time when it happened, the 
reason must have been, a want of ordinary attention in the 
directors to their duties. 

But it is to be presumed that the directors did their duty ; 
and therefore, that they knew of the affair. 

This being so, did the directors take occasion to repudiate 
the affair, or to condemn it, or to censure the cashier, or, 
most important of all, to advertise the public of the affair? 
Not at all. Whatever of profit to the bank there was in the 
arrangement, they silently acquiesced in the bank’s receiving. 
Whatever of danger to the public, they silently suffered the 
public to be exposed to. They allowed the bank to receive 
the bills of the other bank as though these bills had not,been 
issued in violation of its charter. 

Indeed, it is not too much, perhaps, to say that they had 
expressly authorized Davis to make the arrangement, if they 
could, by any general grant of power, authorize any one to 
make such an arrangement. They had, as long before as 
1833, passed this resolution: “ Resolved, that A. B, Davis, 
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cashier of this bank, have discretionary power to make such 
arrangements as he may conceiye beneficial to the bank; 
when any emergency arises and the board is not in ses- 
sion.” Of necessity, this included the grant of authority to 
Davis, to determine what might be “an emergency.” This, 
therefore, was an express grant of authority to Davis to make 
the arrangement in question, provided the arrangement was 
one that, in his conception, would be “beneficial to the 
bank,” and an “emergency” hed, in his judgment, arisen, 
calling for the arrangement. Is it likely that he thought 
that.an emergency had arisen calling for the arrangement? 
Suppose the board of directors had demanded of him his au- 
thority for making the arrangement, is it likely that he would 
have referred to this resolution, and would have declared 
that, in his conception, an emergency had arisen that’ called 
for the arrangement as the one most beneficial to the bank 
that could have been made—an emergency by which the 
bank stood exposed to the danger of having specie drafts 
made upon it to the amount of $250.000 by the stockholders 
of the new bank, to enable them to comply with their charter 
and organize that bank? Can there be a doubt that he 
would? If he would, then the resolution was an express au- 
thority to him to enter into the arrangement. 

Now if this resolution was an authority to Davis to make 
the arrangement, then the arrangement became the act of 
the directors. 

And the arrangement equally became the act of the di- 
rectors, if they knew of the arrangement, or might have 
known of it, but for their own gross neglect of their duties ; 
and instead of repudiating it, or exposing it to the public, 
silently suffered the bank to be gainer by it and the public 
to be loser. 

If the tort of. an inferior agent is one, the bad effects of 
which it is in the power of the superior agent to neutralize 
by some act of his, and he fails to do that act, he cannot ex- 
cuse himself by saying that his failure to do the act was be- 
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éause he had not known of the tort, provided the act was one, 
to the knowledge of which, bestowing ordinary attention on 
his duties of supervision, would have led him, and he, from 
mere neglect, did not bestow as much as ordinary attention 
on those duties. In such a case, the act of the inferior agent 
becomes the act of the superior agent. 


And in this case, if the directors had repudiated the ar- 
rangement of Davis, or had exposed it to the public, and had 
refused to receive the bills of the Planters’ & Mechanics’ 
Bank, issued on the basis of the arrangement, the bad effects 
of the arrangement would have been neutralized. And they 
either knew of the arrangement, or if they did not, it must 
have been because they failed to give ordinary attention to 
their duties of supervision over the affairs of the bank. 


This being so, the arrangement of the cashier became the 
act of the directors; and that even if the aforesaid authority, 
giving resolution of the directors be left out of the question, 
is it to be said, that as the arrangement made by the cashier 
was illegal, it was one which, to be the act of the directors, 
had to be expressly authorized or expressly ratified by them? 

But it does not follow, that because the act of an inferior 
agent is illegal, it cannot become the act of the superior 
agent, unless it has been expressly authorized or expressly 
ratified by him. 

Any act of negligence in the Deputy Sheriff, is an act of 
negligence in the Sheriff; any act of negligence in the mate 
of a vessel, or in any other inferior officer, or in any seaman, 
is the act of the master. Yet, in neither case need there be 
any express authorization or ratification of the acts, respect- 
ively, by the Sheriff or the master. 

And this Court has held, that the bills of the Planters’ & 
Mechanics’ Bank issued under this very arrangement, and 
therefore, issued in violation of the charter of the bank, bound 
not only the directors of the bank, but also the stockholders. 
And yet, the arrangement was one as to which it is not pre- 
ten.ed that it was expressly authorized, or expressly ratified 
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by the stockholders. (18 Ga. McDougald vs. Bellamy ; Me- 
Dougald vs. Lane; Banks vs. Darden.) 

And if the fact that the Act is dlegal, is sufficient to pre- 
vent the act from becoming the act of the superior, unless if 
be expressly authorized or expressly ratified by him, the 
fact must be equally sufficient to prevent the act from becom- 
ing his act, even if it be expressly authorized or expressly 
ratified by him; for the express authorization or ratification 
of an illegal act, must be just as illegal and just as void as 
any ¢mplied authorization or ratification of the illegal aet 
could be. And therefore, to say that an illegal act of the 
inferior, cannot be the act of the superior, unless the superior 
expressly authorize or expressly ratify it, is to say that an 
illegal act of the inferior cannot become the act of the supe- 
rior at all. 

Assuming, then, the conclusion to be true, that this ar- 
rangement of Davis,the cashier, was the arrangements of the 
directors, the question becomes this: Was it the arrangement 
of the bank—the act of the bank ? 

Why was it not? Because it was an ¢legal arrangement? 

Now if it were true that no illegal act of the directors of a 
bank, who are its highest officers, could become the act of 
the bank, it would be more true that no illegal act of any 
lower officer of the bank could become the act of the bank; 
and therefore, it would be true that no illegal act of any offis 
cer of the bank could become the act of the bank. And if 
this were true, then it would be true that no illegal act what- 

ever could possibly be the act of the bank, for the bank is @ 

corporation ; and therefore, all its acts have to be acts done 
by agents ; and consequently, if no illegal act of any of its 
agents could be the act of the bank, no illegal act at all could 
be the act of the bank. . 

Now it has been said of the king, that the king can do no 
wrong; but this has never been said of any other corpora- 
tion; and although it has been said of the king, it has not 
always been sufficient to save the king’s head. On the con- 
trary, it has been said, and been decided often, that other 
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corporations may be guilty of torts—torts for which they may 
be sued in case, trover or trespass—may be guilty of the misuse 
or the non-use of their franchises, for which they may have 
to incur a forfeiture of those franchises, or even of their cor- 
porate existence. But such torts, such misuse or non-use of 
their franchises, must consist of illegal acts or illegal omis- 
sions. And all illegal acts or illegal omissions in the case 
of a corporation, must be the acts or omissions of some agent 
of the corporation ; for a corporation can act or forbear to 
act, only by agent; therefore, that an act of an agent or offi- 
cer of a corporation is illegal, does not necessarily prove that 
the act is not the act of the corporation. Ina word, there 
may be acts of the directors of an incorporated bank, that 
will be the acts of the bank, although the acts are illegal. 


Which, then, of the illegal acts of the directors of a bank, 
are those that are the acts of the bank? At least the fol- 
lowing, I take it, viz: those as to which it is the intention of 
the directors that they shall enure to the benefit, not of 
themselves but of the bank, and which do enure exclusively to 
the benefit of the bank, and which are such that the directcrs 
are enabled to do them, only by being in the office of direc- 
tors. 

Now the act in question, viz: the arrangement aforesaid 
of the cashier, which, as we have seen, became, in law, also 
the arrangement or act of the directors, was such an illegal 
act as this. It was an arrangement that was beneficial, not 
to the directors, but to the bank; and that was so intended 
to be; and it was an arrangement that could not have ob- 
tained any efficacy from becoming the arrangement or act of 
the persons who were the directors, if those persons had not 
been in the office of directors. | 

This, arrangement, then, is to be considered as having been 
the act of the bank. 

Indeed, if I understood aright the argument of the Coun- 


sel for the defendant in error, the argument. did not deny 
but that if this arrangement could be one made out‘to be the 
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arrangement of the directors, it would, as a matter of course, 
have to be considered the arrangement of the bank itself. 
The chief labor of that argument consisted in the effort to 
show that the illegal arrangement of the cashier, could not 
be considered as the arrangement of the directors, except so 
far merely as to render the certificate valid. 

Assuming it to be true then, that this arrangement of the 
-cashier became the act of the directors, and that the act of 
the directors became the act of the bank, the only question 
remaining is, was it one of the consequences of the arrange- 
ment.to debar the bank from resorting, by suit, to the liabil- 
ity of the stockholders of the Planters’ & Mechanics’ Bank 
for the ultimate redemption of the bills it held on that bank. 
And that question has been twice decided by this Court— 
once in McDougald, adm’x, vs. Bellamy, adm’z, (18 Ga. R.. 
425,) and once in McDougald, adm’z, vs. Lane, (18 do.-456.) 
In each of those cases, the principle decided was, that who- 
ever participated in the arrangement aforesaid, was debarred 
from the right of resorting, by suit, to the liability of the 
stockholders of the Pinatas’ & Mechanics’ Bank, to redeem 
the bills of the bank. If, therefore, that arrangement was 
in part the arrangement of the Bank of Columbus, then, ac- 
cording to these decisions, the Bank of Columbus was not 
-entitled to sue the stockholders of the Planters’ & Mechanics’ 
Bank on the bills of the latter bank, held by the Bank of 
Columbus. 

These decisions this Court is not asked to review and over 
rule; they are decisions which were made, I believe, (I did 
not. preside in the cases in which they were made,) after full 
-argument. They ought certainly, therefore, to stand at 
-least until the question they decide has been re-argued, un- 
less they are so plainly erroneous that their erroneousness 
may be seen without argument. And surely this much may 
be said of them: that if erroneous, their erroneousness does 
not reach that height. 

Considering, then, these divisions as governing on the 
present point, our conclusion must be, that the assignee of 
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the Bank of Columbus was, by reason of the illegal arrange- 
ment aforesaid, debarred from the right of resorting to the 
stockholders of the Planters’ & Mechanics’ Bank of Colum- 
bus, for payment of the bills which he held on the latter 
bank. 


And if this must be the conclusion on the point, the charge 
of the Court on the poiut was erroneous. That charge seems 
to have amounted to this: that the act of issuing the certifi- 
cate by the cashier, became the act of the bank, so far as to 
make the certificate binding on the bank; but yet, that ag 
the act, the purpose for which it was done considered, was 
an illegal act, it could not become the act of the bank, so far 
as to debar the bank from resorting, by suit, to the stock- 
holders of the Planters’ & Mechanics’ Bank for payment of 
the bills which it held on that bank, unless the act was one 
that it had specially authorized, or specially ratified. That 
this is the import of the charge on this point, is to be gath- 
ered, I think, from what the Court gave in charge, contained 
in the third division of the charge, and from what the Court 
refused to give in charge, contained in Robinson’s first four, 
and his seventh and eighth, requests to charge. 


[8.] Instead of being this, the charge, according to the 
conclusions come to above, should have been, that although 
the act of Davis, the cashier, in participating in the arrange- 
ment, with respect to the certificate, was an illegal act; still, 
as it was an act done by him, not for himself or his own ben- 
efit, but for the bank and the bank’s benefit, and was an act 
beneficial to the bank, and one which was known to its direc- 
tors; or which, if unknown to them, must have had for the 
cause of its being unknown to them, that they were guilty of 
the want of ordinary attention to the duties of their office; 
and which act, yet, was not, by them, repudiated or exposed 
to the public, or in any way neutralized, it was to be consid- 
ered as the act of the bank; and that, considered as the act 
of the bank, one of the consequences of it to the bank was, 
to debar the bank from resorting to the stockholders of the 
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Planters’ & Mechanics’ Bank for payment of the bills held 
by it on that bank. 

This disposes of the third division of the charge of the 
Court, as well as of the first four, and the seventh and eighth 
requests to charge, made by the plaintiff in error. 

The 13th, 14th, 15th, 16th, 17th, 18th, 19th, 20th, 21st, 
22d and 23d requests of the plaintiff in error, relate exclu- 
sively to the question, what is the period of time which bars 
the present action? That question is also involved in the 
sixth request. These requests the Court rejected. 

On this question, the two members of the Court presiding 
in the case, Judge Lumpxin and myself, differ in opinion. 
Consequently, no judgment of the Court can be rendered on 
the question. The effect of this will no doubt be, that the 
judgment of the Court below will remain in force. 

It may not be amiss, however, merely to state the opinions 
entertained by the two members of the Court, respectively. 

Judge LUMPKIN’s opinion is, that the period of limitation 
is twenty years; and the opinion goes, I believe, upon the 
idea, that the cause of action is a statutory lability. 

My opinion is, that six years is the period; and the opin- 
ion goes upon the idea, that the bank 67//s are the foundation 
of the suit; and that the bank bills are nothing but the prom- 
issory notes of the bank, and the stockholders of the bank as 
principal, and of the stockholders, as sureties; and therefore, 
that whatever is the period of limitation, as to the bank, the 
principal, is the peried as to the stockholders—the sureties. 
And six years, I think, is the period as to the bank. 

There is also a difference of opinion between Judge Lump- 
KIN and me, as to what is the rule or proportion for finding 
the liability of the stockholders in the bank? On this ques- 
tion our respective opinions, stated at large, may be seen in 
Lane vs. Harris, (16 Ga. Rh.) See, also, The Darien Bank 
cases in 17 Ga. R. 

Had the Bank of Columbus the right to insist upon being 
guaranteed the payment of the bills of the Planters’ & Me- 
chanics’ Bank of Columbus, as a condition of receiving those 
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bills? Most assuredly it had. Any person might have re- 
quired such ‘a guaranty. What law would requiring such a 
guaranty violate? None. 

And as to the policy of sanctioning such a guaranty, what 
would probably be the effect of the giving of such a guaranty? 
The bills in circulation would all seek to get into the hand 
that held the guaranty. The effect, then, would be good as 
to the ordinary bill holder. And as to the stockholders, their 
liability would be lessened to the extent of the guaranty. 

This disposes of the exception to the refusal of the Court 
to give in charge the twenty-fifth request of the plaintiff in 
error; and that exception is the last point in the case. 

The result is, that a new trial is granted. The grounds 
upon which the grant of the new trial is put, have been indi- 
cated in the course of this opinion. 





No. 53.—Martin W. Stamper ef al. plaintiffs in error, vs. 
JOHN B. GRIFFIN, defendant. 


[1.] In ejectment, a writing is not admissible in evidence, whether the object 
be to rely on it as genuine, or to rely on it as spurious, until some evidence 
has been given, either that it is genuine or that it is spurious; and be the 
object which it may, if there is a subscribing witness to the writing, it 
ought not to be received until he has been examined, or some excuse has 
been given for the failure to examine him. 

[2.] One who holds land under a bond for titles, in the name of the true 
owner, does not, as long as the purchase money remains unpaid, hold ad- 
versely to the true owner, even although the-bond be a forgery, provided 
he believes it to be the bond of the true owner; but, one who holds under 
a bond for titles, in the name of the true owner, does hold adversely to 
the true owner, if the bond was made by a person personating the true 
owner, and believed, by the obligee, to be the true owner, but made by 
that person as his own bond. 


[3.] He who has the title to land, is to be deemed to be in the seizin and pos- 


_ Session of it, and to continue so until ousted thereof by an actual posses- 
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sion in another, under a claim of right. The possession of one who enters 
disclaiming title, is to be considered as a possession by the consent of him 
who has the title; nor will a continuance of this possession avail to ma- 
ture a title under the Statute of Limitations, until the character of the pos- 
session has been changed, either by a declaration to that effect, communi 
cated to him who has the title, or by the exercise of acts of ownership, in- 
consistent with a tenancy by the consent of him who has the title. 


Ejectment, in Talbot. Tried before Judge Powrrs, March 
Term, 1856. 


Martin W. Stamper brought his action of ejectment against 
James B. Griffin for lot of land No. 207, in the 22d district 
of said county. 

The following is a brief of the evidence introduced on the 
trial : 

Plaintiffs read to the Jury a grant from the State in due 
form to the lot of land in dispute, No. 207, in the 23d(?) dis- 
trict of originally Muscogee, now Talbot County, to Daniel 
Zettler, of McDonnel’s district, Chatham County, dated De- 
cember 11th, 1832; also, a deed from Daniel Zettler to Mar- 
tin W. Stamper to said premises, dated October 7th, 1847, 
with warranty in usual form, and consideration expressed 
therein of $5 00; and also, offered the admissions of the de- 
fendant, that defendant was in possession of said premises at 
the time of commencement of said suit. And here plaintiffs 
rested their case. 

The defendant (plaintiffs objecting, and the objection over- 
ruled by the Court) read to the Jury a bond with the as- 
signment thereon, a copy of which is as follows, to-wit : 


GrorGiA, Harris County: 

Know all men by these presents, that I, Daniel Zettler, of 
Chatham County, am held and firmly bound by these pres- 
ents, do bind myself, my heirs and assigns, in the just sum 
of six hundred dollars, lawful money, to Joseph Morris, of 
the county and State aforesaid. The condition of the above 
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obligation is such, that if the said Daniel Zettler shall make, 
or cause to be made, good and sufficient titles to a lot of land 
in fee simple, in Muscogee, now Talbot County, known in 
said plan of lottery by No. two hundred and seven, in the twenty- 
second district of said county, on or before the 25th day of 
December, eighteen hundred and thirty-seven, then the above: 
obligation to be null and void; otherwise, in full force andi 
virtue, as witness my hand, this 18th November, 1837. 
(Signed,) DANIEL ZETTLER.?’” 
DanieL Morris. 


I assign the within bond to John Rush without any re= 


course on me or my heirs, April Tth, 18387. ae 
JOSEPH MORRIS. 


I assign the within bond to Reuben Hearndon, as my 
agent, this the 11th day of January, 1842. 
JOHN RUSH. 


The defendant then read the interrogatories of John Fe- 
lenberger, who testified, that he had known Daniel Zettler 
all his life, and was well acquainted with him and his hand- 
writing and signature, from having seen him write. A bond’ 
for titles to land purporting to be made by said Zettler, was 
shown to witness at Talbotton, in Talbot County, in Judge 
Hill’s office, during the September Term of Talbot Superior 
Court, in 1850. Witness examined the signature carefully, 
and it was not the signature of Daniel Zettler; said bond’ 
was shown to me by B. Hill and J.’ Johnston, Esqrs. at [the 
time and place as above stated, and was the only bond shown 
to me by any one during my stay at that place; Daniel Zet- 
tler is about 5 feet 6 inches in height, and weighs about one- 
hundred and fifty pounds ; his complexion is very dark, black 
hair, and witness thinks, about fifty years of age; he is quite- 
deaf, and has been so for some time; and in conversstion, 
generally, is slow of speech; witness lives in Savannah, and- 
has lived there since September, 1850; and witness is not in 
the employment of Zettler, and never has been in his service; 
witness went to Talbotton at the request of his brother, to. 
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see the Lond; Mr. Zettler had written to my brother to go, 
but as it was not in his power to do so, my brothor sent me; 
amy expenses to Talbotton and back to Savannah, were paid 
‘by Mr. Zettler; beyond that, I was paid nothing, as I charg- 
ed nothing ; ; Daniel Zettler’s parents are Dutch, but he was 
-born in Chatham or Effingham County, in Georgia; cannot 
say whether he has a brogue—he may have, although I never 
detected it, as I also am descended from Dutch parentage, 
though native born; I am not related by blood to Zettler; his 
wife is my half sister, which is the only connexion between 
us ; it was admitted by plaintiffs that the bond shown 
is the original of the bond copied in this brief of evidence. 
The defendant then introduced the testimony of GEORGE 
W. KELLUM, who testified, that in March, 1838, Benjamin 
Booty went into the possession of the lot of land in dispute, 
and moved on it as a squatter, because he had no where else 
to go; some short time afterwards, and during the same 
‘spring, and witness thinks, not more than twenty days after 
Booty moved on the land, Booty told witness that he had 
leased the land of John Rush for five years, and was to clear 
20 acres and build cabins; Booty lived on the place until his 
lease was out, and cleared about 20 acres of land; some time 
in January, 1843, Glanton went into possession of the land, 
Booty going out of possession, and Glanton occupied some 
three or four years, and was followed in the possession by 
Griffin, the defendant, who continued in possession until the 
commencement:of this suit; and the land was in-the woods 
and vacant when Booty first went into possession; Booty, 
‘Glanton and Griffin have been the only occupants of the land, 
.80 far as witness knows. 

KELLUM cross-examined, testified, that it might have been 
-early in the summer when Booty told him that he leased the 
land from Rush; it was in the spring or summer of 1838; 
when Booty went into the possession of the land, he did not 
claim the claim, nor did he claim any right to the possession 
thereof. 

Defendant then read to the Jury the testimony of JoHN 
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Rusu, who testified, that he knows lot of land No. 207, in 
the 22d district of Talbot County; he once owned the land; 
he purchased it of Joseph Morris; Morris transferred to him 
the title bond; the title bond was made by Daniel Zettler ; at 
the time witness purchased the land, Booty was in possession 
of the land, and had been there 20 days; Booty did not pre- 
tend to claim the land in his own right; he told witness he 
only settled as a squatter; it was a vacant lot, and he settled 
it because he had no where else to go; witness leased the 
land to Booty for five years; Booty was to clear 20 acres 
and put it under good fence, and build common log cabins ; 
witness gave him a written lease for the same; Booty came 
to witness for a lease; he told witness he had no showing on 
the land, and wanted witness to grant him a showing to live 
on it; witness gave him a lease in writing for five years, in- 
cluding the present year; the said Booty was to do the above 
stated amount of work to pay witness for the use of the 
place ; witness believed that he should get a good and valid 
title, at the time he purchased it; witness claimed it as his 
own right and property, and paid taxes for it a number of 
years, under said bond; it was the same bond exhibited to 
me on the former trial—the Zettler bond; it was, by virtue 
‘of said bond, that he leased the land to Booty; Booty owned 
it five years as witness’ tenant in possession; Booty never 
had any lease or right from any other person except witness, 
nor never pretended to have; witness transferred the bond 
to Herndon, as witness’ agent, to get a title from Zettler to 
‘witness, which he agreed to do, but he went off and never re- 
turned to witness. 

No man ever demanded the land of witness. Witness held 
it as his own right and property until it was sold by the 
Sheriff to pay a part of the note given for the land; witness 
purchased it in good faith ; witness held it in good faith, and 
Booty was witness’ tenant for five years, until it was sold for 
a part of the notes given for said land; the Sheriff dispos- 
sessed Booty and put Glanton in possession. 

It never was demanded of witness by Zettler nor any per- 
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son while witness owned it. Defendant read to the Jury a 
Sheriff’s deed, in the usual form and properly executed, 
bearing date November 16, 1842, reciting that the land was 
sold as the property of John Rush September 7, 1842, under 
‘fi. fas. from Talbot Superior Court, James A. Jeter plaintiff 
and John Rush defendant ; also, reciting that the land was 
bid off by Wm. T. Glanton, for thirty dollars; and the deed 
was from Thomas U. Robinson, Sheriff, to said Glanton. 
Also, a deed made by James K. Giddens, Sheriff of Talbot 
County, to John B. Griffin, dated December 8, 1845; land 
sold at Sheriff’s sale as the property of said Glanton, De- 
cember 2, 1845, for the sum of eighty dollars ; the deed duly 
executed and recorded June 20, 1854. 

The defencant introduced Witt1AM Hatt, who testified, 
that in the fall of 1842, when the land was sold at Sheriff ’s 
sale as the property of John Bush, witness bid off the land, 
-and afterwards turned over the bid to Glanton; and some 
time early in January, 1843, the Sheriff turned Booty out 
and put Glanton into possession of the land; witness was 
well acquainted with the land and lived within 5 or 6 miles 
of it. Booty, Glanton and Griffin are the only persons he 
ever knew in possession of the land; the land was in the 
woods and vacant previous to Booty’s possession. 

Here defendant rested his case. 

Plaintiff, in rebuttal, read to the Jury the fi. fa. under 
which the land was sold as the property of John Rush; also, 
-the judgment upon which the same was founded, and the 
promissory note, the cause of action of the judgment—the 
promissory note, a copy of which is as follows: 


“On or before the 25th of December, 1838, I promise to 
pay to Joseph Morris, or bearer, the sum of seventy-five dol- 
‘Jars, for value received of him the 7th day of April, 1837.” 
JOHN RUSH.” 


The suit was to Talbot Inferior Court, June Term, 1840, 
‘and the judgment December Term, 1841. On appeal in 
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Talbot Superior Court, the fi. fa. Was in the usual form, da- 
ted December 7, 1841, and has thereon these entries : 


- “Leyvied the within fi. fa. upon one lot of land, No. not 
known, lying in the 23:1 (?) district of Talbot County, contain- 
ing 202} acres, more or less—levied on as the property of 
John Rush, this 30th July, 1842. Sept. 7, 1842. 

JAMES K. GIDDENS, D. 8S.” 
The above levy sold for thirty dollars—thirteen dollars 
and ninety-two cents costs to be deducted—credit $16 06}. 
THOS. U. ROBINSON, Sh’ff.” 


“ Received of John Rush seventy dollars, in part, on the 
within fi. fa. Oct. 31st, 1842. 
THOS. U. ROBINSON, Sh’ff.” 


“ Received of John Rush five dollars and fifty cents on the 
within fi. fa. Dec. 24th, 1842. Received of John Rush 


eight dollars, in full, of this fi. fa. . 20th Feb. 1843. 
J. K. GIDDENS, D. Sh’ff.”” 


Plaintiff offered to the Jury the testimony of Joon MAL- 
PASS, who testified, that in 1842, after the Sheriff’s sale and 
while Booty was in possession of the land, Booty told witness 
that he had been notified to hold, and was holding, the pos- 
session of the land for the true owner. 

Plaintiff then read to the Jury the testimony of JoszPH 
Morris, taken by interrogatories, who testified, that he knew 
the parties, and that he did purchase lot of land No. 207 in 
the 22d district of originally Muscogee, now Talbot County, 
of a man by the name of Daniel Zettler, and that he took a 
bond for tit\es to said land, witnessed by Daniel Morris, and 
that he had answered interrogatories taken out by the de- 
fendant in the above stated case; that he was to give $200 
for said land; that he did not pay any money down, but gave 
his note for the amount, payable to Daniel Zettler individu- 
ally—not to Daniel Zettler or bearer—to be paid the christ- 
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mas following; and that the note was given early in the year 
1836; but that he does not recollect the month; and that he 
traded off the bond to one John Rush, and that said Rush 
was to take up the note when presented, and that he holds 
said Rush’s written obligation for the same. Witness only 
gave Zettler one note, and that he did not buy a horse from 
Jarrett for witness’ note. 

The cause being submitted to the Jury, a verdict was found 
for the defendant, and the plaintiff moved a rule for a new 
trial, on the following grounds: 

1st. Because the Court, admitted in evidence, over the ob- 
jection of plaintiff, the bond purporting to have been made 
by Zettler, and which is set out in the brief of testimony, 
without proving the same by the subscribing witness, and 
without accounting for the absence of the testimony of the 
subscribing witness. . 

2d. Because the Court, though requested in writing by the 
plaintiff, refused to charge the Jury, that if Rush went imto 
possession of said land under a bond for titles purporting to 
have been made by Zettler ; and that if he, Rush, believed at 
that time that said bond was genuine and not forged; yet, if 
the purchase money was not paid until he, Rush, claimed title to 
the land under said bond alone, while in possession, his, Rush’s 
possession, was not adverse to the title of said Zettler, but 
was an admission of Zettler’s right to the band though the 
bond might have been a forgery. 

3d. Because the Court refused to charge the Jury, though 
requested in writing by plaintiff, that if Booty went into pos- 
session of said land as a squatter, that then, before he, Looty, 
could attorn to Rush or any one else but the true owner, he, 
Booty, must have given notice to the true owner that he had 
ceased to hold the land in that capacity; and that if he failed 
to give in some way such notice, and did attorn to or lease 
such land from said Rush, Rush not being the true owner of 
said land, the possession of Rush, thus acquired, no notice 
being given, was not adverse to the title of the true owner. 

4th. Because the Court refused to charge, when requested 
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in writing by plaintiff, that if Rush, while in possession of 
said bond, whether forged or genuine, assigned said bond to 
one Herndon, as his agent, to get a title thereto from Zet- 
tler, then such possession by Rush was not adverse, but was 
an acknowledgment of the title of said Zettler to said land. 

5th. Because the Court charged the Jury, that if they 
should believe the bond purporting to have been made by 
Zettler to be a forgery; and if Rush, in good faith, claimed 
said land under said bond, then his possession was adverse, 
whether the purchase money was paid or not paid. 

6th. Because said verdict is contrary to the evidence and 
the weight of evidence. 

7th. Because the verdict is contrary ‘to law. 

The Court over-ruled the motion on all the grounds, and 
Counsel for plaintiff excepted. 


B. Hit; J. Jounson, for plaintiff in error. 


Smitu & Pou, contra. 


By the Court.—BrEnnin@, J. delivering the opinion. 


Possession, to be available as a defence under the Statute 
of Limitations, must be adverse to the title of the true owner, 
and must be held under a bona fide claim of right and color 
of title. 

A forged writing may be the foundation of a bona fide claim 
of right and color of title; but not without it is believed to 
be a genuine writing. 

Of course much more may a genuine writing be such foun- 
dation. 

But, in ejectment, no writing can be received in evidence 
as a genuine writing, uatil it has been proved to be a genuine 
one, and none as a forgery until it has been proved to be a 
forgery. A writing, of itself, is not evidence of the one thing 
or of the other. A writing, of itself, is evidence of nothing, 
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and therefore is not, unless accompanied by proof of some- 
sort, admissible as evidence. _ ; 

And whether the object be to prove that a writing is genu- 
ine, or that it is spurious, the subscribing witness, if there be 
one, and he accessible, ought to be called; for he, it is to be 
presumed, is the person who knows better than all others that 
the writing is genuine, if it is genuine, and spurious if it is 
spurious. 

{1.] We think, therefore, that the Court erred in not ex- 
cluding the bond introduced by the tenant in this case, until’ 
the subscribing witness to it had been called, or some excuse 
had been given for not calling him. 

Possession, to be available under the Statute of Limita- 
tions, has to be adverse to the title of the true owner. 

The possession of no person can be adverse to the title of 
the true owner, unless the person intends it to be adverse to 
that title. 

No one can intend a possession to be adverse to the title 
of the true owner, which possession he considers himself as 
holding under the true owner. 

Every one who holds his possession under a bond for titles. 
made by the true owner must, if the purchase money remains 
unpaid, consider himself as holding under the true owner. 

Therefore, no one who so holds, can intend his possession. 
to be adverse to the title of the true owner. And therefore, 
the possession of no one who so holds, is adverse to that title. 

So, equally, every one who holds his possession under a 
bond for titles not made by the true owner, but which he be- 
lieves to have been made by the true owner, and not by some 
man personating the true owner, must, if the purchase money 
remains unpaid, consider himself as holding under the true 
owner. That must be his thought, if he believes the bond to 
be genuine, whether it be genuine or not. 

Therefore no one who so holds, can intend his possession to 
be adverse to the title of the true owner; and therefore, the 
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possession of no one who so holds is adverse to the possession 
of the true owner. 

In these two sorts of possession, the result is precisely the- 
same, whether the bond be spurious or genuine, because in: 
these two sorts, the intent of the holder is the same. Im 
each, he intends his possession to be a possession under the- 
true owner. And intending this, he cannot intend the pos-- 
session to be adverse to the true owner’s title. 

But any possession may be adverse to the title of the true: 
owner if the holder of that possession intends it so to be. 

And every holder of possession, it is to be presumed, in- 
tends the possession so to be, if he holds it under a person 
who, though not the true owner, claims adversely to the true 
owner. 

And a person who sells land as his own claims the land ad- 
versely to the true owner, although in the sale he may per- 
sonate the true owner, and use a name as his own that is the 
name of the true owner. He says, in effect, I am the true: 
owner, and the name on which the title stands is my name.. 

And the person that would be the purchaser from him, 
would of course claim and hold the land as he had claimed 
and held it; that is, adversely to the title of the true owner. 

To illustrate: C is the owner of a lot of land. A goes to 
B and says to him, that he is agent for C to sell the lot, and 
sells the lot to B, with the understanding that the title is to. 
be made by C, when the purchase money shall have been 
paid by B, and that he is to get from C for B C’s bond to. 
that effect. A brings a bond to B, with C’s name signed to - 
it, and delivers it as the bond of C. The bond is a forgery. 
B takes possession under it. B does not hold adversely to 
C, because he thinks he is holding under C; and so think- 
ing, it cannot be supposed that he intends to hold adversely 
to C. 

But take the case to be, that what A says to B is, that he, 
A, is C, and that as C he sells to B the lot; and as C, makes 
the bond and delivers the possession of the lot. 3B, in this 
case, holds adversely to C, because he thinks he is. holding; 
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under A, although he also thinks that A is C, and thinking 
‘that he holds under A, it is to be supposed that he intends to 
‘hold under A; and therefore, intends to hold adversely to @. 

All which being so, these consequences follow in respect to 
ithis case. 

[2.] If Rush and his assignees held the land under a bond 
really made by Zettler, the drawer, and the purchase money 
remained unpaid, they did not hold the land adversely to 
Zettler’s title. 

[2.] If they held under a bond in Zettler’s name, though 
not made by Zettler, but which they believe to have been 
made by him, and not to have been made by some other per 
son whom they took to be him, they did not hold adversely 
to his title. 

[2.] But if they held under a bond which was made by 

:gome other person than Zettler, but which was made by that 
person as his own bond, and not as Zettler’s bond, they did 
hold adversely to Zettler’s title, although that person might, 
in making the bond, have personated Zettler. 

And these, we think, are the three propositions which the 

‘Court should have given in charge to the Jury, instead of 
the proposition which it did give in charge to them. There 

‘is evidence to warrant the giving of each of them. 

And they cover the grounds covered by all the requests to 

charge, except one. 

And these propositions contain nothing inconsistent with 
the decision made in this case when it was last before this 
Court. The decision then made, was merely that certain 
testimony was not irrelevant, viz: testimony to show that 
the signature to the bond was a forgery, and to show, by a 
description of Zettler, that the person who gave the bond must 
have been a different person from him. This was the decis- 
ion, and this is entirely consistent with what we now say. If 

‘there are any expressions in the opinion that go beyond this, 
they of course do not, as authority, rank with the decision 
which says this. 

The part of the requests not thus disposed of, is that con- 
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tained in the third of the grounds taken for a new trial: As 
to that, we say that we consider the proposition contained in 
that to be substantially true. 

' [8.] “The law, however, deems every person to be in the 
legal seizin and possession of the land to which he has a per- 
fect and complete title; and this seizin and possession is co- 
extensive with his right, and continues till he is ousted there- 
of by,an actual possession in another, wnder a claim of right. 
This may be considered a settled principle of the Common 
Law, and has been recognized and adopted as such by the 
Supreme Court of the United States.”” “So long, for in- 
Stance, as the possessor declares that he holds in subordina- 
tion to the better title, the possession will be regarded as 
held by consent; nor will a continued possession, after such 
declarations, avail to mature a title under the Statute of Lim- 
itations, until the party has changed the character of his pos- 
session, either by express declaration or by the exercise of 
acts of ownership inconsistent with a subordinate character.” 
(Ang. Lim. ch. 31, sec. 5.) And see ch. 83, sec’s 1, 5, 6, 7, 
8,9; ch. 32, sec. 11. 

This we regard as a correct statement of what the law is, 
on the subject to which it refers. 

Therefore, we think that if Booty entered as “a squatter” 
—entered disclaiming title, he was to be considered as hold- 
ing the possession as tenant at will to the true/owner, and as 
remaining such tenant until something happened which might 
serve to notify the true owner that Booty had ceased to hold 
as such tenant and was holding adversely to him. What 
this something would have to be, we do not undertake to spe- 
cify. We think, however, it would have to be somewhat 
more than a private attornment to the tenant to another 
claimant of the land. 

And whatever is true of Booty, must be equally true of 
those deriving title through him. And the tenant, Griffin, 
derives his title, as against Zettler, through him, so far as 
that title lepends on possession. 

So, there must be a new trial. 
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No. 54.—Ricuarp Rotr, plaintiff in error, vs. Lucrus Rour, 
defendant in error. 


‘{1.] In order to notify the Ordinary of the condition of a minor’s estate, so 
as to justify the guardian in appropriating a portion of it to his mainte- 
nance and education, it is not necessary that the fact should be specifically 
stated ; it is sufficient, if that fact appear from the annual returns made 


by the guardian. 


In Equity, in Talbot Superior Court. Decided by Judge 
Powers, March Term, 1856. 


This was a bill filed by Lucius Rolf, against Richard Rolf. 
The bill charges, that on the 6th day of September, 1841, 
the defendant became the guardian of complainant and his 
brother Alexander; that in 1842 he received, on account of 
said wards, the sum of four hundred dollars, but complainant 
does not know from whom he received it; and defendant has 
failed to state, in his returns, from what source he obtained 
it. The bill charges, that defendant received more than $400, 
but has only charged himself, in his returns, with that 
amount; and that he has, at different times, received, other 
sums of money, with which he has not charged himself, and 
for which he has not accounted. The bill further charges, 
that said wards were both minors at the time the several sums 
of money mentioned were received, but that complainant is 
now of full age. 

The bill prays that defendant may be made to disclose 
what amounts of money he has received, and from whom ; and 
to account to complainant for his portion, being one-half. 

The answer of defendant admits that he did receive $400 
on account of his said wards, but denies that he ever, at any 
time, received more than that amount—that being the true 
and only amount that has ever come to his hands, as their 
guardian. The answer states, that defendant received the 
$400 as a legacy to his said wards, from one Allen Benton, 
late of the State of Alabama ; states that defendant has fully 
-accounted for and paid away complainant’s share of said leg- 
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‘acy in supporting and educating him; and the returns of de- 
fendant to the Court of Ordinary are appended, showing that 
he has paid out for said complainant nine dollars and eighty- 
‘six cents more than complainant’s share of said legacy. 

On the trial in* the Court below, the bill and answer were 
read, and complainant introduced the following testimony : 

Francis LEonarD testified, that defendant placed com- 
plainant and his brother Alexander at the house of witness, 
where they boarded during the years 1840 and 1841; com- 
plainant was about 12, Alexander about ten years of age; de- 
fendant stated at the time, that he was their guardian, and 
urged witness to board them at as cheap a rate as possible, 
stating that they were poor, and he would have to pay their 
board out of his own pocket; he further stated to witness, 
that they were the orphan children of his brother, and he in- 
tended to give them an eduzation at his own expense; he 
did not say he had funds of theirs; he paid witness, to the 
best of witness’ recollection, six dollars per month for their 
board; they went to school during the two years they were 
with witness. 

The certificate of the Ordinary of Talbot County was then 
read, to the effect, that the records of his office did not show 
that defendant had ever reported to the Inferior Court, that 
the annual income of complainant was insufficient for his sup- 
port. 

The Clerk of the Inferior Court also testified, that no such 
report had been made, and no application had been made by 
defendant to have complainant bound out. 

Defendant introduced a receipt signed by Francis Leonard 
for $152 50, being for the board and tuition of complainant, 
and proved by said Leonard the receipt of that amount, and 
that it was a reasonable charge. 

The evidence having closed, the Jury returned a verdict 
in favor of complainant for $200, with interest from the 14th 
day of August, 1850, and costs of suit. 

Defendant’s Counsel, thereupon, moved for a new trial, on 
the following grounds : 
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1st. Because the Jury found against the evidence. 

2d. Because said verdict is against the weight of evidence. 

8d. Said verdict is contrary to law and the charge of the 
Court. 

4th. Because the Court erred in charging the Jury, that 
for a guardian to be justified in appropriating any portion of 
his ward’s estate to the maintenance and education of his. 
ward, he must first report, specifically, the fact to the Ordi- 
nary, that his ward’s annual income is insufficient for that. 
purpose, and that his annual returns, showing the condition: 
of the estate and disbursements on account of his ward, are- 
not a sufficient report of that fact for such purpose; and 
must, then, after such specific report, wait a reasonable time 
for the Court to bind out his ward; and if the Court, after 
such reasonable time, fail to bind out his ward, he may then 
appropriate such portion of the principal of his ward’s estate 
as may be necessary for the support and education of his 
ward. 

The Court over-ruled the motion, and refused to grant a 
new trial; and defendant’s Counsel excepted, and assigns. 
the same as error. 


Situ & Pov and B. Hi, for plaintiff in error. 


Marion Betuuneg, for defendant in error. 


By the Court.—Lumprx1n, J. delivering the opinion. 


The judgment of the Court must be reversed in this case, 
upon the ground that the Court erred in charging the Jury, 
that before a guardian can be justified in appropriating any 
portion of his ward’s estate to his education and maintenance, 
he must make a special report to the Court, that the income 
is insufficient for that purpose; and that his general return, 
showing the condition of the estate, will not do. 

And upon the further ground, that the verdict of the Jury 
was strongly and decidedly against the weight of evidence. 














SUPREME COURT OF GEORGIA. 


The Justices, &c. ve. House. 


328 





















Indeed, founded as it was upon the testimony of Mr. Leon- 
ard, that the board and education in this case was a gift, we 
may say that the verdict was wholly without proof to support 
it. All the uncle said was, in effect, conditional, namely: 
that if the nephews had no property, he would board and 
school them. But when the $400 came to his hands, it raised 
an implied obligation in law, that he should be paid. And 
as the return shows, this money was received before the dis- 
bursements were made. 

It may do very well to talk about apprenticing “ Young 
America.” It isa fallacy and an impossibility, as every 
body knows. The first thing heard of the boy, he is in Cali- 
fornia. Better spend what little they have in qualifying. 
them to become the founders of States, than attempt to con- 
vert them into honest artisans and mechanics. 





















No. 55.—TueE Justices oF THE INFERIOR Court oF TALBOT 
County, plaintiffs in error, vs. ABNER M. Hovss, defen- 
dant. ’ 






[1.] The law that requires the Judges of the Superior and Inferior Courts to. 
sign the minutes, is only directory; and the minutes, although not so sign- 
ed, are to be considered valid, until it be shown that they have been dis- 
approved by the Court. 

[2.] It is not essential to the validity of minutes, that they should show 
the place at which the Court sat. 

[3.] The Justices of the Inferior Court have power to contract by parol for 
the building of bridges. 

[4.}] On a question, whether the Inferior Court is liable to a mandamus for re- 

fusing to pay for a bridge, the individual members of the Court are compe- 

tent witnesses for the Court. 











Mandamus. Talbot. Tried before Judge Powzrs, March 
Term, 1856. 
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Abner M. House alleged in his petition for Mandamus, 
that he had, prior thereto, entered into a certain contract 
with the Justices of the Inferior Court of Talbot County; in 
which it was agreed that he should build a lattice bridge for 
the public use, over Lazar Creek, in said county, and that 
they. should pay him the sum of $100, in advance, and the 
value of the work, less that sum when finished. It is further 
alleged, that the bridge was built according to the terms of 
the contract; that payment therefor had been demanded of 
the said Justices, and that they had refused payment and re- 
jected his claim, although they had accepted the bridge built 
by him. 

The said Justices, in their answer to the order of the. 
Court founded on said petition, denied all the allegations of 
the relator, in respect to the contract set up, and declared 
all the statements in the said petition to be false in every par- 
ticular. They then gave, in detail, the history of certain 
transactions growing out of the building and the contracting, 
by the relator, to keep in repair a certain bridge, which 
finally led to the building of the particular bridge in ques- 
tion; and which last mentioned bridge, they say, was built 
without their authority, and in the absence of any contract 
whatever between the parties. 

They admit that they, having been informed that the rela- 
tor, whilst building this bridge, had exhausted his own means 
for carrying it on to completion, and on account of the fact 
that he had been unfortunate in the previous transactions. 
above adverted to, had allowed him the sum of $100 asa 
gratuity, to assist him in said work; but they deny that this 
sum was paid under or by virtue of any contract whatever.; 
and they go into a lengthened statement of facts concerning 
the matters in dispute, to show that they are not responsible, 
as charged, but which is not necessary to be given here. 

A bond given by the relator respecting the keeping in re- 
pair, by him, of a former bridge for five years, on which bond 
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EH. Worrell was one of the securities, was made a part of 
said return. 

Issue was joined upon this return, and upon the trial, a 
ttiass of testimony was put in evidence on both sides; but the 
decision of this Court does not require the same to be here 
given. 

In the course of the trial, the relator offered in evidence 
certain orders from a book of records, as the minutes of said 
Inferior Court; defendants objected, because (neither) said 
orders, nor the action of said Court alleged to be contained 
in: said book, were signed by the Justices of said Court or 
either of them; and because neither the book nor the entries 
therein showed the place of the meeting of said Court, (said 
minutes showing a majority of said Court to have been pres 
ent at said meeting.) The defendants had agreed that the book 
might be used in place of an exemplification. 

The relator then withdrew the book and examined GEORGE 
N. Fores, who testified, that he was Clerk of the Inferior 
Court of said county, and the keeper of the records of said 
Court; that the book offered by the relator was kept as the 
minutes of the Court, and that the Court had no other book 
for that purpose. 

On cross-examination, he testified, that he was not present 
when the orders proposed to be read in evidence by relator 
were made ; that these orders were sent to him by one of the 
Justices of said Court, and were, by him, entered on the 
book; that he did not know where the Court met, or who 
were present at the granting of the orders; that he heard 
one of the Justices complain that the orders had been entered ; 
that these orders were not signed by any of the Justices; 
that the Court frequently had meetings and transacted busi- 
ness for county purposes, when he, witness, was not present ; 
and he made out the minutes by memoranda furnished by 
one of the Court, as in this case. : 

The Judge examined the hook, and it appeared that some 
of the proceedings entered on said book had been signed by- 
members of the Court since the entry of these orders; and 
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that before that time, the minutes had been signed by. the 
Justices on one,or two occasions, but not generally. 
The Court then decided that the orders might he read Ao 
‘the Jury, and the defendants excepted. 

The respondents sought to introduce William B. Marshall, 
James ©. Leonard and Benson Maxwell, Justices of said 
Court, as witnesses in said case; the Court refused to allow 
them to testify, and defendants excepted. 

After the evidence closed, the Court, among other things, 
charged the Jury, “That on the trial of this issue, the an- 
swers of the respondents to the mandamus were pleadings 
and not evidence, and that they were not to be regarded.as 
evidence.” 

The Jury found in favor of the relator, and the respond- 
ents assigned error upon several grounds; among which, .the 
following only: are necessary to be given: 

1st. The Court erred im allowing relator to read the orders 
hereinbefore mentioned as minutes of said Inferior Court, in 
evidence. 

2d. The Court erred in allowing Edmund H. Worrell to testi- 
fy in said case, he being interested as security of relator. 

3d. The Court erred in refusing to allow defendants -to 
read to the Jury the return of defendants. 

4th. The Court erred in refusing to allow the testimony. of 
William B. Marshall, James C. Leonard and Benson Max- 
well, Justices of said Court. 

5th. The Court erred in charging the Jury, that in making 
up their verdict they could not ,take into consideration the 
return of said defendants. 


Smiru & Pov, for plaintiffs in error. 
B. Hit, contra. 


By the Court.—BENNING, J. delivering the opinion. 


House, the defendant in error, wished to use as evidence, 
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what, as he insisted, were certain orders of the Inferior 
Court; and to prove that they were the orders of that Court, 
he offered in evidence a book as the minutes of that Court, 
on which book they were found entered. 

To the admission of this book in evidence, the plaintiffs in 
error objected, and gave two reasons for the objection: first, 
that the assumed orders were not signed by the Court; sec- 
ondly, that the book did not show the place of meeting of the 
Court. 

This objection being made, the defendant in error with- 
drew his offer of the book, and examined the Clerk of the 
Court, Forbes, who testified, that the book was kept as the 
minutes of the Court, and that the Court had no other book 
for that purpose ; that he was not present when the orders 
proposed to be read were made; that these orders were sent 
to him by one of Justices of the Court, and by him were en- 
tered on the book; that he did not know where the Court met 
or who were present, when the orders were granted ; that he 
had heard one of the Justices complain, that the orders had 
been entered ; that the orders were not signed by any of the 
Justices; that the Court frequently had meetings and trans- 
acted business for county purposes when he was not present; 
and that in such cases, he made out the minutes by memo- 
randa furnished him by one of the Justices, as he did in this 
case. . 

The Judge then inspected the book, and it appeared that 
some of the proceedings entered on it had been signed by 
members of the Court since the entry of these orders; and 
that before the entry of these orders, the minutes had been 
signed by the Justices on one or two occasions, but not gen- 
erally. 

Ilaving inspected the book, the Court admitted it in evi- 
dence. 

Was this right in the Court ? 

And first, was it indispensable that the minutes should be 
sizned by the Justices? We think not. We think that the 
law which says that the minutes “shall be signed by the 
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Judge of the Superior, or presiding Justices of the Inferior 
Courts, (as the case may be,) prior to the adjournment, from 
day to day,” (Cobd’s Dig. 573,) is merely directory to the 
Justices. The law does not say that the minutes shall, if un- 
signed by the Justices, be of no effect. The Constitution 
says that a Judge of the Superior Court, whenever he grants 
a new trial, shall enter on the minutes of the Court, “his 
reasons for the same.” And this, we have held to be only 
directory. The law aforesaid further says, that “the Clerks 
shall also keep regular and fair minutes of all the proceed- 
ings in any of said Courts.’ It is thus made the duty of the 
Clerk to keep the minutes. And as it is to be presumed that 
-every Officer does his duty, until the contrary be shown, we 
think that what the Clerk keeps as minutes, are to be consid- 
ered minutes, until it be shown that the Court rejected them 
as minutes. 

In this case that is not shown. What is shown is, that it 
was not usual for the Court to sign the minutes, but that it 
sometimes did sign them; and that it had signed on the book 
of minutes, entries made both before and after the entry of 
the orders in question. And this furnishes evidence rather 
that the entry of those orders was approved, than that it was 
disapproved. 

[1.] We think, therefore, that the first ground of objection 
to the admission of the book was not a sufficient one. 

[2.] And we say the same of the second. What law is 
there that requires that the minutes should show at what 
place the Court met? None. And as the minutes are mere- 
ly silent, as to the whereabout of such place, it is to be pre- 
sumed that the Court met at the place where it ought to have 
met. The amount of the Clerk’s evidence is no more than 
that he does not know at what place the Court met. 

House offered te prove his alleged contract with the Infe- 
rior Court, by parol evidence, viz: by the testimony of E. 
FH. Worrell. This testimony detailed what was said by House, 
or his Attorney, and what was said by the Court, at a partic- 
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ular. session of the Court, in reference to House’s building 
the bridge in question. 

This testimony was objected to by the defendants, but was 
‘admitted by the Court. 

[8.] Ought it to have been admitted? We think that it 
ought to have been. 

The second section of the Act of 1845, relating to the power 
of the Inferior Court, in reference to bridges, amongst other 
things, declares what follows: ‘‘The Justices of the Inferior 
Courts of the several counties of this State, or a majority of 
them be, and they are hereby authorized to contract for the 
building and keeping in repair of public bridges, for such 
time and in such way as to them shall seem most advisable, 
either by letting the same to the lowest bidder, hiring hands 
for that purpose, or in any other way that to them may ap- 
pear right and proper.”’ 

This is declaring that the Justices of the Inferior Court 
shall have the general power to contract, in reference to the 
building of bridges. And a general power to contract, is a 
power to contract by parol, as well as by other modes. Such 
is the construction of the power to contract given in acts of 
incorporation ; such has been the construction applied by this 
Court to the power of the Justices of the Inferior Court, to 
build court-houses, &c.—this Court having held that promis- 
sory notes signed by such Justices, but given in execution of 
that power, bound the Court, and not the individuals compos- 
ing the Court. Ghent et al. vs. Adams, (2 Kelly, 216.) 

Indeed, is not a contract made “by letting’ the work “to 
the lowest bidder,”’ necessarily, almost, a contract by parol ? 
And letting the work to the lowest bidder, is one of the ex- 
pressed modes in which the Justices of the Inferior Courts 
may contract. 

Minutes of a Court are scarcely the place for evidence of a 
contract made by the Court. These, in strictness, speak the 
will or the language of the Court only. 

When they also speak that of the other contracting party, 
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they become, to that extent, something over and above min-. 
utes—the minutes of a Court. 

The next. question is, whether Marshall, Leonard and Max-. 
well, three of the Justices of the Inferior Court, were compe- 
tent to testify on the part of the Justices of that Court, the 
plaintiffs in error? The Court below held that they were not, 
and we think, held so erroneously. 

[4.] These persons had no interest, whatever, (except as 
citizens,) in the event of the suit. In their private capaei- 
ties, they were not parties to the suit, nor did they incur any 
risk of having to pay the costs. The Statute of Anne does 
not subject the members of a corporation to costs, but only 
the corporation. (Schley Dig. 344.) 

But in the case of The Central R. R. Bk’g. Co. vs. Hines, 
Perkins ¢ Co. decided at Savannah, January, 1856, this 
Court held, that even a party, if free from interest, was com- 
petent for his co-party. 

In respect to the question, whether the answer to the man- 
damus nist was evidence for the parties answering, we merely 
say that the answer, in so far as it denied the relator’s case, 
had the effect to cast upon him the onus of proving his case. 

The new trial which is granted, is granted on the ground 
of the exclusion of Marshall and others, as witnesses. 

That Worrell was incompetent, was a point not insisted on. 
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No. 56.—GuUNBY, DAnren & Co. plaintiffs in error, vs. WEL-- 
cHER & CaRrTER, defendants in error. 


[1-] Process directed to one who is Coroner de facto, and executed by him, 
is good. 


Complaint, in Marion Superior Court. Decided by Judge: 
Worri1t, March Term, 1856. 


Gunby, Daniel & Co. sued Welcher & Carter on an ac- 
count. Atthe August Term, 1854, of said Court, defen- 
dants filed pleas of the general issue, payment and set-off. 
At the March Term, 1856, the case having been called up for 
trial on the appeal, John M. Welcher, one of the defendants, 
was permitted to file a plea (under oath) alleging that the 
declaration and process sued out in said case was served upon 
him by one Isaac G. Livingston, who pretended, at the time, 
to be the Coroner of said county, but who was, in fact, not 
the Coroner of Marion County, nor was he holding any other 
office which authorized him to serve and execute the process 
of said Court. 

The said Welcher then moved to continue said case, on tlie 
following grounds: 

1st. Because an exemplification from the records of the 
Executive Department of Georgia, substantiating the allega- 
tions of said last mentioned plea, had been lost or mislaid, 
and could not be procured to be used in evidence in said case. 

2d. Because said exemplification had been lost too recently 
to allow said defendant time to procure another to be used at 
the present term of the Court; that defendant expects to 
procure another exemplification by the next term of said 
Court, and does not move to continue the case merely for 
delay, but for the purpose of obtaining said evidence. 

Mr. BLANDFORD, one of said defendant’s Counsel, having 
been introduced in support of said showing for a continuance, 
testified that he had in his possession an exemplification, 
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(which he had searched for and could not now find,) a copy 
of which he could not make out from meniory, but which, to 
the best of his recollection, recited that Isaac G. Livingston 
had been elected Coroner of Marion County for the years 
1852 and 1854; that the commission for Livingston and the 
dedimus to the Inferior Court, had been returned to the Ex- 
ecutive unexecuted and. not complied.with ; and further, that 
said exemplification, which bore date in the month of Febru- 
ary, 1856, showed other things going to prove that said Liv- 
ingston was not Coroner. 

Upon this showing, the Court allowed said defendant to 
continue the case, and plaintiffs excepted and assign as error 
the allowance by the Court of the Jast mentioned plea filed 
by defendant, and the order granting a continuance of the 


case. 
Jounson & Patterson, for plaintiffs in error. 
BianpForD & CrRAwFoRD, for defendants. 
By the Court.—Lumrk1n, J. delivering the opinion. 


Settle one point in this case and it is decided. Are the 
acts of a Coroner, de facto, one who has been elected and per- 
formed the duties of the office, but who has failed to qualify 
in terms of the law, valid? So far as the public are con- 
cerned, such have been the uniform adjudications of all 
Courts. 

The showing made by the defendants for a continuance, 
discloses the fact that Isaac G. Livingston had been elected 
and qualified to serve as Coroner of Marion County for pre- 
vious years; that he had been elected for the year when this 
writ was served, but had failed to qualify. The Clerk di- 
rected the process to him as Coroner; he executed the writ 
as such. If, then, he was Coroner de facto, the process was 
good and the service was good, whether he was Coroner de 
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jure or not. It may be, that under the law authorizing the 
eld Coroner to act until his successor was qualified, he was. 
Coroner.de jure. But whether this be or not, the showing: 
was insufficient to continue the case. 





No. 57.—Joun Tuornton, plaintiff in error, vs. WILLIAM A.. 
CHISHOLM, defendant. 


[1.] J T made an instrument by which he declared that he manumitted cer- 
tain named slaves ; that these were in his possession, and were to remain, 
during his natural life, subject to his control and direction ; that he grant- 
ed them, after his death, to his trusty friends, EH G T and W A C, for this 
purpose: that is to say, to remove them to some free State or to the State 
of Liberia, according to their discretion, and that the trustees were to ap- 
ply the whole of his property to the execution of this purpose: Held, that 
if the instrument was a will, it was void, as it had only two witnesses; 
and that if it was a deed, it was void by the Acts of 1801 and 1818, on the 
subject of emancipation. 


In Equity. Muscogee. Tried before Judge WorRILL, 
May Term, 1856. 


William A. Chisholm filed his bill in Equity, alleging that 
he was the trustee of Isaac Thornton of said county, now de- 
ceased, io execute certain trusts specified in a deed, the ob- 
ject of which was to emancipate certain slaves, of which the 
following is a copy: 

“THE STATE OF GEORGIA, Musco@EE County: 

Know all men by these presents, that I, Isaac Thornton, 
from motives of benevolence and humanity, have manumitted 
and set free, and by these presents do hereby manumit and 
set free from bondage or slavery, Jane, a woman about twen-. 
ty-seven years, of dark complexion and small stature, and 
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‘Sarah Frances, her daughter, about thirteen years of age, of 
“yellow complexion; and John, a boy, son of Jane, about one 
year and six months old ; and Amanda, a woman about nine- 
teen years old, of yellow complexion ; and her daughter Jose- 
phine, about five years old, of yellow jcomplexion; and her 
son Jacob, about three and a half years old; and her daugh- 
ter, Mary Elizabeth, very white complexion, about one year 
and six months old; all of said named slaves now in my pos- 
session, and to remain, during my natural life, subject tomy 
-eontrol and direction; after which I do hereby grant and re- 
‘lease unto my trusty friends, Edwin G. Thornton and Wil- 
liam A. Chisholm, my chosen trustees, for the following pur- 
poses: All of said slaves, with each and all their natural in- 
-erease, born of their bodies or that of their children, after 
this date and henceforward; that is to say, to remove said 
slaves to some free State or to the State of Liberia, on the 
coast of Africa, according to their discretion; and that my 
trustees shall, immediately after my death, take possession 
of all my property, both real and personal, and choses in ac- 
tion, for the purpose of carrying out the trust herein created ; 
that is to say, to pay the expenses of transportation or pas- 
sage to their destination; and all monies or effects of mine 
in the hands of my trustees, remaining after paying said ex- 
penses, to be given and.appropriated by my said trustees to 
said named slaves, for their support, use and maintenance. 

In testimony whereof, I have hereunto set my hand and 
seal, this the twenty-seventh day of March, 1855. 

ISAAC THORNTON, [1.s.] 

In presence of — | 

Brverty A. THORNTON, 

Witry Apams.” ° 


It is further alleged, that a few days after the execution 
of this instrument, Isaac Thornton died, and that the com- 
plainant, Chisholm, then took the property in hand with a 
view to perform the said trusts, his co-trustee refusing to act; 
that said Isaac Thornton died, leaving neither wife nor law- 
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ful children, and that John Thornton is the brother and only 
surviving next of kin of the deceased; that the said Isaac 
died intestate and out of debt; that he was the father of the 
children mentioned in the deed; that said John Thornton 
claimed said property as next of kin, and waived an admin- 
istration of said estate. 

Prayer for direction, &c. 

The answer filed admitted most of the facts, but denied 
that the deceased was the father of said children, and averred 
the deed to be void, &c. - 

Upon the trial the introduction of the deed in evidence was 
objected to by defendant’s Counsel. The Court over-ruled 
the objection, allowed it to be read, and charged the Jury, 
that “said instrument read in evidence was a good deed of 
emancipation, and authorized said trustee to execute the 
trusts in it.” To which charge and ruling defendant ex- 
cepted. 


A. McDouaap ; Jounson & Stoay, for plaintiff in error. 
InaRAM; CRAWFORD ; RusseLL; THORNTON, for defendant 
By the Court.—BEnNING, J. delivering the opinion. 


The instrument was either a will or a deed. 

[1.] If it was a will it was void, because it did not have 
three witnesses to it. (Acts of 1851-’2, 104.) 

And if it was a deed, it was void by the Acts of 1801 and 
1818, relating to manumission. (Cobb's Dig. 983, 989.) 

For if it was a deed, (and valid,) the effect of it would have 
been to make the negroes belong .to Thornton for his. life, 
and to themselves afterwards; that is, to make them become 
free afterwards. In other words, they would have assumed 
a condition, in part, that of slaves—in part, that of free per- 
sons of color ; and this latter part would have been constant- 
ly growing to be the whole. Every successive moment after 
the execution of the deed, would have brought the negroes 
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nearer and wearer to the confines of freedom. An hour be- 
fore Thornton’s death, they would have got within an hour 
of liberty. - As he died, they would just reach there. 

And during the whole term of this condition—a condition 
to last whilst Thornton’s life lasted—they would or might 
have been residents of the State, seated in the midst of its 
slave population. 

Is it not plain that evils would result from putting slaves 
in. such a condition—the same in kind as those that would re- 
sult from putting them ina condition of entire freedom ? 
The evils might be a little less in degree; we think that this 
would be all the difference. And as the case of the deed, if 
it had conferred entire freedom, would, beyond dispute, be 
within the words of the Acts aforesaid, the case of this deed, 
conferring, as it does, partial freedom, must be considered as 
at least within the reason of the Acts. The difference be- 
tween the two cases is not sufficient to take the latter out of 
the reason of the Acts. 

And none of the decisions made by this Court have gone 
so far as to say that the creation of such a state of things, is 
not forbidden by the Acts aforesaid. In all of the cases in 
which those decisions were made, the slaves, as soon as their 
rights vested, were to be removed beyond the limits of the 
State. 

These, I think, are, in brief, the views of Judge LUMPKIN 
en ithe question, whether this instrument falls within the Acts 
aforesaid or not. 

I think that the instrument is both within the letter and 
the spirit of the Acts. My reason for this opinion may be 
séen by referring to my dissenting opinion in the Bledsoe 
Will cases, decided at Milledgeville in May, 1855. 








342 SUPREME COURT OF GEORGIA. 





Lawrence vs. Jones. 





suena 


No. 58.—Frances M. Lawrence, plaintiff in error, vs. Sza- 
BORN JONES, defendant. 


|[1.] Where a mortgage covers several instalments, a judgment of foreclosure 
may include an instalment which has fallen due intermediate the rule nis¢ 
and the rule absolute. 


Rule to foreclose mortgage. Muscogee. Decided by 
Judge Butt, May Term, 1856. 


Seaborn Jones having obtained a rule nist at the June 
‘Term, 1854, afterwards moved a rule absolute to foreclose a 
mortgage which had been executed in his favor by Frances 
M. Lawrence, on certain real property, to secure the pay- 
ment of an aggregate debt of $12.361. This sum is recited 
in the mortgage as the consideration for which it was exe- 
cuted ; and the defeasance clause is as follows: 

“‘ Now it is understood between the parties, that the above 
mortgage deed is given for the better securing the payment 
of three notes, this day given by the said Lawrence to the 
said Jones, as follows, to-wit:_one for four thousand two 
hundred and forty dollars, due on the twenty-fifth day of 
December next; one for four thousand five hundred and 
twenty dollars, due the 25th day of December, 1854; and 
one for three thousand six hundred and one dollars, due the 
twenty-fifth day of December, 1855. 

And it is further understood between the parties, that if 
the said Lawrence shall fail to pay the said notes, or any part 
thereof, that then the said Jones may foreclose this deed of 
mortgage for the balance that may remain unpaid on said 
notes.”’ 

(Mortgage dated 22d day of February, 1854.) The rule 
recited that the note first due had not been paid at maturity. 

The motion to foreclose was resisted on the ground, that 
the rule nzs¢ was sued out and granted before the note upon 
which the judgment of the Court was asked, became due and 
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payable. The Court ordered the rule to be made absolute,. 
and Counsel for defendant excepted. 


Wizzy WI..tiams, for defendant in error. 


Jonzgs & JONES, contra. 
By the Court.—LumPxin, J. delivering the opinion. 


[1.] We see nothing in the Statutes to prevent the prac- 
tice pursued by the Circuit Judge. Indeed, the words of the 
law seem rather to authorize it. Nor do we see any material 
diserepancy between the Act of 1799 and that of 1836, se 
far as this point is concerned. 

The Act of 1836 was passed, not to disallow the practice 
which had grown up under the old law, nor to settle a dis- 
puted point of construction growing out of its peculiar phra- 
seology, as has been supposed by Counsel. No such consid- 
erations induced its enactment. It had a definite object in 
view, as all practitioners of that period will remember. Un- 
der its predecessor of 1829, six months had to intervene be- 
tween two successive terms. Otherwise, the proceeding for 
foreclosure could not be consummated at the next Court. 
This was justly considered an evil; and the act of 1836 was. 
passed, requiring the money due on the mortgage to be paid 
on or before the “first day of the next term,” instead of 
“‘ within six months thereafter.”’ 

It is true that the words of the Act of 1799 and 1836 are 
slightly different ; but the meaning is the same. They both 
require the principal, interest and cost due on the mortgage, 
at the second, and not at the first term, to be paid into Court. 
The practice under both of these Acts has been precisely the 
same. At the first term, when the rule nisi is taken, we 
never specify the amount of principal and interest then due; 
at the second term, when the rule is made absolute, we make 
an accurate calculation of what is then due, and take judg- 
Ment accordingly. 
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What is there to prevent the judgment from including the 
amount on an instalment that has fallen due, intermediate the 
two terms? We see no objection to it. It saves trouble and. 
delay to the mortgagee, and cost to the mortgagor. 

In Equity, where there are several instalments covered by; 
the same mortgage, the practice is, to take a decree of fore- 
closure for the whole amount, with a stay of execution on the 
instalments not due. We should pursue the practice in Chan- 
cery, as far as practicable, inasmuch as it is the mere substi- 
tution of a Common Law or statutory remedy, for a proceed- 
ing by bill. 

When these same parties were before this Court at Ameri- 
cus, July, 1855, we said: ‘It is the inclination of our minds, 
(though the point is not made in the bill of exceptions,) that 
there is no reason why judgment might not have been prop- 
perly rendered for the amount of the note due in January 
last, when the rule absolute was moved, though but one was 
due at the time the petition was filed. The rule nzsz had re- 
quired the mortgagor to show cause why he should not pay 
the whole of said notes into Court at the next term. He was 
thus so notified, that he might have been prepared with a de- 
fence, if any he had, against the claim to foreclosure for the 
amount of all or any of the notes. If he had any meritorious 
defence against the second note, therefore, he might have 
presented it. We consequently incline to think, that as the 
second note was due, it would have been in accordance with 
the principles of substantial justice, and of the legislatior 
under which the proceedings were instituted, for the Court to 
have made the rule absolute as to both the notes due at the 
time when the judgment was tendered.” (18 Ga. Rep. 277.) 

The Circuit Judge acted upon this intimation; and we hold 
that the judgment was right. 
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No. 59.—CLayTon WHITTINGTON, plaintiff in error, vs. WIL- 
LIAM SUMMERALL, defendant in error. 


[1.] A person has no right to go into Equity, when he has the means of 
safety at Law. 


[2.] A Court of Equity will not give aid to one who relies on a forged deed, 
until he has cleared himself of all connection with the forgery, if then. 


In Equity, in Taylor Superior Court. Decided by Judge 
Worritt, April Term, 1856. 


This was a bill filed by Clayton Whittington against Wil- 
liam Summerall, administrator of Susannah Cook, deceased. 
The bill charges, that in January, 1848, the heirs at law of 
Susannah Cook commenced an action of ejectment against 
complainant, to recover lot of land No. 229, in the 14th dis- 
trict of (then) Talbot, now Taylor County; to which said ac- 
tion complainant filed the plea of the Statute of Limitations ;. 
that subsequently, the plaintiffs being satisfied said plea could 
be’established, dismissed said action; that no further action 
was brought for said land, until May, 1853, when William. 
Summerall, as administrator of said Susannah Cook, deceased,, 
brought an action of ejectment against complainant, which is 
now pending on the appeal, and which, unless enjoined, Will: 
result, at the next term of the Court, in a verdict for said ad- 
ministrator, and complainant will, ¢ontrary to equity, be 
turned out of possession. The bill charges, that said heirs 
at law are protected by none of the disabilities mentioned in 
the Statute of Limitations; and having failed to commence 
suit within the time prescribed, are barred of their right to 
recover; and that said administrator took out letters of ad- 
ministration for the sole purpose of depriving complainant of 
said land, and because he knew said heirs were barred, and 
believed that the Statute did not run against him until he 
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qualified as administrator on said estate, the bill alleging 
that said Susannah Cook died free from debt ; and if she did. 
not, leaving sufficient property, other than said land, to pay 
off all she owed. The bill charges, that complainant is in 
possession of said lot, as the tenant at will of Allen Whitting- 
ton, and has been since the Ist day of January, 1853; that. 
Allen Whittington was in possession, in good faith, from 
March 12th, 1841, (under a warranty deed from Irwin Whit- 
tington, dated the day previous ; consideration, $300) to Jan- 
uary Ist, 1853; that Irwin Whittington held a warranty deed 
to said lot from John Harrison, dated February 7th, 1839; 
and that John Harrison held a warranty deed, dated April 
10th, 1839, executed by James Fullwood under a power of 
Attorney from Susannah Cook—all of which deeds and power 
of Attorney are onrecord. The bill further charges, that no 
creditors of Susannah Cook have ever preferred claims 
against said land, and complainant is satisfied that it is not 
necessary to deprive him of said land, in order to pay any 
claims which may exist against said deceased—she having 
left a large amount of other property amply sufficient to pay 
all her debts. 

,The bill, as amended, charges, that the heirs at law of 
Susannah Cook are numerous, and personally unknown to 
complainant; that defendant did not take out letters until 
he’ was advised that it was the only way by which complain- 
ant could be deprived of saidland; that any debts which may 
exist against said deceased are out of date, and have been frau- 
dulently “hunted up,” as an excuse for commencing said 
suit; that defendant is a near relative of said deceased, and’ 
pretends that her burial expenses have not been paid, and 
which complainant now proposes to pay; that said Susannah 
Cook removed from Georgia to Mississippi with one of her 
sons, carrying with her a large amount of property, and that 
she died there. 

The bill prays that said action of ejectment be enjoined, 
and that said defendant be made to answer the charges of 
the bill. 
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The bill was sanctioned, and defendant subsequently filed 
his answer thereto. 

The answer admits, that the heirs at law of Susannah Cook 
brought suit for said land in 1848, and subsequently dis- 
missed the suit, but does not admit that they did so because 
they were barred by the Statute; it admits that no other suit 
for the land was brought until 1853, when defendant com- 
menced an action of ejectment which is now pending on the 
appeal, and which, he believes, will result as the bill charges; 
it denies that said heirs at law are barred by the Statute of 
Limitations; says that said heirs are somewhat numerous; 
that Susannah Cook left 8 children surviving her, whose pre- 
cise ages defendant does not know; that several of them af- 
terwards died, (and their estates were not administered upon,) 
leaving children—some of whom defendant believes to have 
been minors when he commenced said action of ejectment, 
-and therefore not barred. The answer states, that defendant 
knows nothing of the deeds and power of Attorney under 
‘which complainant claims said lot, but alleges that if any 
-guch power of Attorney exists, it is a forgery, the said 8. Cook 
having died in 1833, and said power of Attorney purporting 
to have been made in April, 1839; it denies that such deeds 
exist, or, if they do, that they were made bona fide, or were 
ever relied upon as genuine by the parties thereto; it admits 
that Allen Whittington may have taken possession of said 
lot on the 12th of March, 1841, but denies that he did so 
under an adverse or bona fide claim of title, or that his pos- 
session, or the possession of those under him, was continuous 
for 7 years next preceding the commencement of said action 
by defendant; it states that the claim of said Whittington 
had its origin in a forged power of Attorney and deed, and 
that said Whittington had no confidence in it as a bona fide 
title; it admits that defendant administered on the estate of 
Susannah Cook on the 12th day of November, 1849, but de- 
nies that he did so in fraud of any of complainant’s rights; 
admits that he administered for the purpose of commencing 
suit against complainant for the benefit of the kindred and 
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creditors of said deceased, and relies upon the Statute not 
running against him until he took out letters, but denies that 
he administered because he believed the heirs at law were 
barred; it denies that there are no debts existing against the 
said Susannah Cook, or that she left sufficient property to 
pay her debts without resorting to said lot of land; alleges 
that said lot was about the only property left by her, and 
that defendant relies upon that to pay her funeral expenses 
and the expenses of her last illness, claims for which have been 
filed with defendant, amounting to nearly $500, and also the 
expenses of administration; it states that before complainant 
was sued for said land, defendant was notified by creditors of 
their claims against said deceased, said claims being nearly 
as much as said land is worth. The answer admits that de- 
fendant did make inquiry, and ascertained that there were 
debts against said deceased, before he administered, and he 
took out letters for the benefit of the creditors (whose claims 
are not barred by lapse of time) and the kindred of said de- 
ceased ; it admits that Susannah Cook did go to the State of 
Mississippi in 1828 with her son, Henry Cook, and that she 
died there; it states that she carried with her only about 
$30 or $40 worth of property, it being wearing apparel, bed 
clothing, &c.; and that she was principally supported whilst 
there by her sons, Henry and Thomas Cook, who paid her 
funeral expenses and expenses of last illness; it admits that 
defendant is a grand-son of Susannah Cook. 

At the April Term, 1856, of Taylor Superior Court, de- 
fendant moved to dissolve the injunction granted in said case, 
on the ground that all the equity of the bill had been sworn 
off by the answer. 

The Court granted the motion, and passed an order dis- 
solving the injunction, and complainant’s Counsel excepted. 


Situ & Pov, for plaintiff in error. 


Stubpss & Ir, for defendant in error. 
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By the Court.—BEnNING, J. delivering the opinion. 


Was the judgment of the Court below dissolving the in- 
junction right? We think it was. 

[1.] There is no Equity in the bill. According to the bill, 
the title of the complainant is perfect at law; for, according 
to the bill, a deed from Susannah Cook makes part of that 
title. And that deed will always protect the complainant 
from a suit at law against him by Susannah Cook's represent- 
atives. As against them, therefore, he needs no aid from 
Equity. 

{2.] It is true, that the answer says that the deed from 
Susannah Cook is a forgery; but (admitting that a complain- 
ant may supply defects in his bill from the answer) does this 
help the plaintiff at all? Can a person who relies upon @ 
forged deed for even color of title, rightfully ask for the aid 
of a Court of Equity, unless he at least clears himself of all 
connection with the forgery, and of all knowledge of the 
deed’s being a forgery? We think not. (Ang. Lim. ch. 31, 
§24.) Whether a person relying upon a forged deed can ask 
the aid of a Court of Equity at all, is not clear to us. 

But these questions were not argued. 

This, we think, constituted matters sufficient to require the 
Court to dissolve the injunction. Whether there may not 
have been others also, sufficient to require the Court to do 


that, we leave an open question. 
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No. 60.—Cuares Myeatrt et al. plaintiffs in error, vs. Ricu- 
ARD R. GoETCHINS, defendant in error. 


[1.] When, taking the bill and answer, the structure complained of will not, 
prima facie, constitute a nuisance, the injunction will not be continued ; 
but the party will proceed at his peril, the whole subject being under the 
control of the Jury at the hearing. 


In Equity, in Muscogee Superior Court. Decided by 
-Judge WoRRILL, at Chambers, June 17th, 1856. 


A bill was filed by Charles Mygatt, Philip T. Schley and 
Mary E. Fishburne, against Richard R. Goetchins, alleging 
that complainants are all residents of the City of Columbus; 
that said Mygatt was the owner, on the Ist day of January, 
1856, of the south half of lot No. 237 in said city, upon which 
lot he has erected buildings worth, together with the lot, 
-about $5.000; that he has, since the Ist of January, mort- 
gaged said lot to several persons, to secure debts amounting 
to $7.300 ; that on the 15th of May, 1856, he executed a 
quit claim deed to said premises to one Abijah Catlin, (who 
is the mortgagee in the last mortgage executed to said lot,) 
and in said deed warranted to said Catlin that no steam man- 
ufactory of any kind whatsoever should be built opposite and 
south of said premises, on lot No. 240 in said city, now oc- 
cupied in part by defendant, and upon which a building used 
by defendant as a carpenter’s shop now stands; that such is 
said Mygatt’s pecuniary condition, it is uncertain whether he 
will be able to pay his just debts; and he is interested in the 
appreciation of said premises in value, in order to satisfy and 
pay off said mortgages; and further, that he occupies said 
premises as the tenant of said Catlin. 

The bill charges that the said Schley has been, for many 
years, the owner of lot known in the plan of said city as No. 
238, west of and immediately adjoining lot No. 237, upon 
which he has heretofore erected a brick residence and out- 
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buildings, and where, for many years, he has resided; that- 
his premises are worth $6.000, and have been heretofore con- 
stantly increasing in value. 

The bill charges, that Mary E. Fishburne has, for years. 
past, owned and resided upon lots 235 and 236, in said city,. 
said lots being immediately north of and adjoining to lots 
237 and 238, and worth, with the buildings thereon, $15.- 
000. 

The bill charges that lot 240 is but the width of a street,. 
some one hundred and feet from the south half of lot 
237, and situate south of and facing the same on the opposite 
side of said street, and is one hundred and feet from lot 
238, and that said lots, 237 and 238, intervene lots 235 and 
236, and said lot 240; that the Methodist Church is situa- 
ted north-east of and some one hundred and feet diago- 
nally across said street from said lot 240; that the Odd Fel- 
low’s buildings are situate on the south part of lot 241, which 
adjdins lot 240, and that in the lower story of said buildings 
a public school is kept, and has been for years; that said lot 
240, which is owned by defendant, has been heretofore oc- 
cupied in part by defendant’s carpenter shop, and in part by 
a small dwelling, but about the Ist of May, 1856, complain- , 
ants learning that defendant contemplated erecting on said 
lot a steam manufactory, (to be propelled by an engine of 
fifty horse power,) for the manufacture of sash and blinds, &e.. 
caused a notice, signed by two of complainants and several 
others of the neighbors, to be served on said defendant, (he 
being served May 7th,) notifying him not to erect a steam 
manufactory of any kind on said lot 240, and that if he did, 
application would be made by the signers of the notice to en- 
join him. 

The bill charges, that if said steam manufactory is erected , | 
as proposed, it will result in very great damage, annoyance 
and inconvenience, as well as prove a great nuisance to com- 
plainants and all the neighbors, and to the public at large; 
that the character of defendant’s business would not admit 
of the employment of an experienced engineer to manage the 
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/ engine used, and there would be constant danger of explo- 

| sion; that the smoke and soot arising from such fuel as is 
ordinarily used in the furnace attached to such engine, will 
be scattered all over the premises of complainants, without 
the possibility of preventing it and the sparks emitted, as 
well as the constant burning of fuel, and the fact that mant- 
factories of the kind are filled with combustible matter, will 
render the property of complainants more liable to be de- 
stroyed by fire; that the continued noise made by letting off 
steam from the boilers, and by blowing the whistle attached 
to the engine and by the rolling, changing and working of 
the machinery, will subject the complainants to the greatest 
annoyance, and will be, in cases of sickness, an insufferable 
nuisance ; that complainants, on account of the facts afore- 
said, would, if said manufactory is erected, have to pay lar- 
ger rates to insure their property aforesaid, and the same 
would be much depreciated in value; that the erection of said 
manufactory would tend greatly to disturb the congregation 
which worships in said Methodist Church, and to frighten 
horses tied in front of said church during service, and also to 
disturb the exercises of said public school—thus becoming a 
public nuisance. 
; (A plat is attached to the Lill, showing that St. Clair 
Street separates lot 240 from the lots of complainants, and 
that the public buildings referred to are situated as already 
described.) 

The bill charges that all the buildings near said lot- 240 
are private dwellings, except the public buildings referred to, 
and one grocery store situate on the north-west corner of lot 
No. 239. 

The bill, after charging that defendant is proceeding to 
erect said manufactory, although well aware of the private 
and public injury it will occasion, prays that he be enjoined, 
&e. . 

The prayer of the bill was granted, and defendant filed his 
answer thereto. 

The answer admits all the allegations in reference to the 
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ownership of the lots mentioned in the bill and their relative 
positions, with the qualification, that defendant believes that 
said quit claim'deed was made to Abijah Catlin, (the bro- 
ther-in-law of Mygatt and a resident of the State of Con- 
necticut,) without consideration, with a view to strengthen 
complainants’ application for an injunction, and with the 
statement that the manufactory proposed to be erected by 
defendant, will stand about 120 feet from Mygatt’s residence, 
and the furnace and chimney 170 or 180 feet from said resi- 
dence; thatthe building will stand upwards of 200 feet from 
Schley’s residence, and the chimney and furnace about 300: 
feet therefrom, and that Mrs. Fishburne’s lots will be about 
400 feet from the chimney of said building, with houses be- 
tween so that one can scarcely be seen from the other. 

. The answer admits that the Methodist Church is some 300 
or 400 feet from defendant’s lot, and that the Odd Fellow’s 
building is located as described in the bill, and that a public 
school is kept in the lower part of it, but states that defend- 
ant does not intend to work his engine and machinery at night 
or on the Sabbath day ; and therefore, denies that the congre- 
gation worshipping at said church, or the exercises of said school 
will be disturbed; it also states, that neither one of com- 
plainants is a member of said church or congregation, or of 


the Odd Fellows, and that one of the complainants endea- 


vored, before said bill was filed, to induce the minister and 
some of the members of said church to join in the bill, which 
they refused to do; it denies the right of complainants to in- 
terfere in behalf of said charch and O. Fellow’s Hall, and sub- 
mits, that when the trusteés thereof are aggrieved, they can 
have their grievances redréssed ; it states that def’t has, for 
fifteen years past, had a large wooden workshop and lumber 
yard on lot 239, which workshop he proposes to remove and 
erect said manufactory in lieu of it, and that said manufac- 
tory will suit his purposes better, and be safer to his neigh- 
bors than the workshop’; that the manufactory will be a 
brick building with iron doots next to the furnace, brick en- 
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gine floor, and in every respect fire-proof, as far as it can be 
made so; the furnace will be in the rear of the building about 
60 feet from St. Clair street, 100 feet from Jackson street; 
and 200 feet from Oglethorpe street; the machinery will 
consist of one or more planing machines, circular saws and 
such other machinery as are usual in moderate sized facto- 
ries; the furnace will be bricked in and entirely disconnected 
from any combustible matter; the chimney will be about 70 
feet high, and in accordance with the recent scientific im- 
provements, will be so constructed as to absorb a large por- 
tion of the smoke and soot ordinarily made, and thus prevent 
more from escaping from the top of said chimney than usu- 
ally escapes from a large kitchen chimney. 

The answer denies that the erection of said manufactory 
will result in any great damage, annoyance and inconve- 
nience, or prove a nuisance to complainants or other persons, 
or to the public at large, and submits that the progress of 
the age and the wants of mankind require the employment 
of steam power; and the possibility of the explosion of his 
engine, is no reason why it should not be used. Defendant 
states that he is a working mechanic and understands his bu- 
siness, and his interests require that his engine shall be pro- 
perly managed, and he intends to have it so managed that no 
accidents shall happen which he can prevent; and further; 
that if complainants are injured in their property by its care- 
less management, he is able to respond in damages. 

The answer denies that complainants’ property will be en- 
dangered by the sparks emitted by said chimney; it states 
that they will be absorbed in the same way that the smoke 
and soot are destroyed; that such is the opinion of scientific 
mechanics, and that such is proven to be a fact by reference 
to the workings of other establishments of ‘like character in 
Columbus, of which there are many, and some of them of 
long standing, and no accident has ever occurred By means 
of the sparks thrown from them ;) it/admits that the machi- 
nery, when in full operation, will make some little noise, but 
states that noise is a necessary aécompaniment of all mechan- 
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ical pursuits, and denies that a mechanic can be enjoined 
from pursuing his calling because he has to use the plane and 
the hammer; it denies, however, that the noise will occasion 
the annoyance which the bill alleges; denies that defendant 
intends to attach any whistle to his engine, and states that 
his business will require the use of but little steam; and 
therefore, the creation of but little noise; and further, that 
according to recent improvements in machinery, the escape 
of steam from a boiler is not calculated to produce much dis- 
turbance; it refers to the experience of persons residing near 
the Gin Factory in Columbus, and states that said factory is 
in a thickly settled part of the city, and has been in opera- 
tion for years, and runs more machinery than defendant ex- 
pects to use; yet, defendant has never heard any one com- 
plain of it, but on the contrary, can say from the concurrent 
testimony of persons living in that vicinity, that complain- 
ants will not be troubled by the rattle or the rolling of de- 
fendant’s machinery ; it denies that the erection of said man- 
ufactory will cause any more danger of fire than the erection 
of an ordinary wooden building, and denies that if said man- 
ufactory were to take fire, that complainants’ property is near 
enough to be endangered; states that all necessary precau- 
tions will be taken to prevent accidents from fire, and that it 
is defendant’s intention to construct a reservoir capable of 
holding water, and have fire apparatus attached to his en- 
gine, so that in case of fire he can render efficient aid, not 
only to himself but to his neighbors. Defendant states. that 
he cannot say whether the erection of his building will in- 
crease the rate of insurance on complainants’ property or not, 
but denies, even if such should be the case, that complainants 
would have the right to prevent him from improving his pro- 
perty ; he denies that complainants’ property will be depre- 
ciated in value by the erection of said manufactory, and says 
if such should be the case, he is able to respond in damages. 

The answer admits that defendant was served with a no- 
tice not to erect said manufactory, early in May, 1856, signed 
by two of complainants and several other persons, but states 





356 SUPREME COURT OF GEORGIA. 
Mygatt et al. vs. Goetchins. 








(and an exhibit is appended showing the fact) that all the 
persons who signed said notice, except complainants, have 
yielded their objections and withdrawn their names from said 
notice; it states, that on account of defendant’s refusal to 
receive Mr. Mygatt as a partner in his business some time 
ago, he has been actively engaged in endeavoring to enjoin 
defendant; and further, that complainants suffer, without 
complaint, a livery stable, where 50 or 100 horses and mules 
are constantly kept, to exist nearer to their residences than 
defendant’s lot. 

The answer states that defendant has contracted, at great 
cost, for the machinery he proposes to use, a part of which 
has been delivered, and that he has contracted for the erec- 
tion of the proposed brick building, which was being built 
when said injunction was granted; and that he has sustained 
and is now sustaining, great damage from the operation of 
said injunction. 


a 


Appended to the answer are affidavits of several persons, 


who testify, substantially, as follows: 

THOMAS STANFORD states he has been for twenty years a 
practical engineer and steam engine builder, and understands 
the business well; that all engines properly constructed can 
bear a pressure of 200 pounds to the square inch; and such 
are the government regulations as to the capacity of boilers, 
and the same regulations require that a pressure of not more 
than 130 pounds to the square inch be allowed; and that 
there is no case on record of any explosion when these regu- 
lations were followed; he states that he has been employed 
to construct boilers for defendant, and that they will safely 
bear a pressure of 200 pounds to the square inch; but being 
larger than defendant’s business requires, it will not be nec- 
essary for defendant to use a pressure of more than 50 pounds 
to propel his machinery, and there can be no danger of an 
explosion ; he states that he is acquainted with tle way in 
which defendant will arrange his furnace, and substantiates 
the statements of the answer on this point. He also states, 
tat there is no danger from sparks; that they would be con- 
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sumed before reaching the top of a chimney 70 feet high, as 
well as a large quantity of the smoke and soot, and that there 
is no more danger of fire than from fire places of an ordinary 
dwelling-house. He states further, that he is running an 
engine with a smoke-stack 40 feet high; and he knows, from 
particular observation, that no sparks are thrown out so as to 
ereate upprehension of danger; and further, that as the 
steam escapes through the smoke-stack, it makes but little 
noise, and would soon not be noticed. 


Cuar.ss P. Levy, of the Union Foundry, Columbus, and 
W. L. Cuarx, Superintendent Machinery Muscogee Rail 
Road, state that they are practical machinists and engineers, 
and taking into consideration the kind of building defendant 
proposes to erect, and the machinery he proposes to use, they 
consider the danger of explosion very remote, and all other 
danger, unpleasantness and annoyance as altogether imagi- 
nary. 


IsraEL H. JANSEY, a machinist, states, substantially, the 


same facts. 


Tuomas J. StEwaRT states that he is a practical working 
mechanic, and is now about 53 years old; that for 7 years 
he has been engaged in the Gin Factory in Columbus; that 
it is propelled by an engine of at least thirty horse power, 
and the machinery consists of planing machines, filing ma- 
chines, &c. and a number of circular-saws; that plate iron 
and steel, and solid bars of iron are worked on by machinery, 
&e.; that the furnace is on the outside of said building, and 
has been run until two years ago with a cylinder boiler, and 
since then with a flue boiler and smoke-stack about 50 feet 
high ; that most of the smoke and soot is consumed by the 
heat of said boiler, furnace and smuke-stack, and he is cer- 
tain that very few, if any sparks, ever reach the top of the 
smoke-stack, and no danger of fire is to be apprehended from 
any such cause; that the machinery makes some noise, but 
not enough to cause complaint among the neighbors, and that 
he has never heard any complaint on the part of the neigh- 
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bors on account of said factory, and he believes every lot in 
the neighborhood of it is occupied. 

J. S. PerDvE states that he resides within 250 or 300 feet 
of said Gin Factory, and neither he nor his family have ever 
been annoyed by it inany respect. He states that he gets 
insurance at 1 per cent, which is as cheap as any wooden 
building can be insured, and he does not think the existence 
.of said factory so near him increases the risk of fire. 

On the 17th of June, 1856, defendant’s Counsel moved to 
dissolve the injunction granted in this case, on the ground 
that the equity of the bill had been sworn off by the answer 
and the affidavits accompanying it. The Court granted the 
motion and passed an order dissolving said injunction, and 
Counsel for complainants assigns the same as error. 


W. Doveuerty, for plaintiffs in error. 


Jounson & Sioan, for defendant in error. 


By the Court.—LumMPKIN, J. delivering the opinion. 


| [1.] Taking the bill and answer, the contemplated struc- 
ture, prima facie, will not be anuisance. It will neither work 
-hurt, discomfort or damage. The only sense it will offend, 
, is that of hearing. And we know of no sound, however dis- 
.cordant, that may not, by habit, be converted into a lullaby, 
except the braying of an ass or the tongue of a scold. 
_ Should the machinery be erected upon a plan different from 
‘that indicated in the answer, and upon which our judgment 
of affirmance is predicated, and produce the mischief appre- 
' hended by the complainants, relief, ample and effectual, may 
be decreed by the Jury at the hearing. They.can compel 
the defendant to comply with his implied undertaking, or 
abide the consequences. ~ 
All persons purchase town lots in view of the possible pur- 
poses to which they may be appropriated. And if it be true, 
that the risk from exposure will increase the insurance on 
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contiguous lots, it cannot be denied that it will be more than. | 
counterbalanced by the enhanced value of property produced! 
by the prosperity of the city, occasioned by the establish- 
ments. It is suicidal to oppose them. There is'too much 
that is fanciful and conjectural in the evils and dangers which 
are menaced. But be this as it may, as well attempt to stop 
up the mouth of Vesuvius as to arrest the application of | 
steam to machinery at this day. 





No. 61.—TueE Governor ex rel. ABNER M. Hovss, plaintiff 
in error, vs. THE JUSTICES OF THE INFERIOR CoURT OF 


TaLBot County, defendants in error. 


[1.] When the issue is, what is the value of a work, it is one to which proof 
of the kind and value of the hands employed to build the work, or of the 
mode and manne: of their work, or of what their services were worth, is 
not admissible. 

[2.] The Justices of the Inferior Court, when they act in reference to the 
building of bridges, must be together, and not separate. 

[3.] It is a general principle, that if the effect of a witness’ testimony will be 
to create or to increase a fund in which he may be entitled to participate, 
he is incompetent. 


Mandamus, in Talbot Superior Court. Tried before Judge 
Powers, March Term, 1856. 


Abner M. House states in his petition for mandamus, that 
he had contracted with the defendants in error to build a 
bridge over Lazer Creek, in Talbot County, as a public way, 
and that they were to pay him $100 in advance, and the 
value of the work less that sum when finished. He further 
alleges, that the bridge was built according to the terms of 
the contract, and that the value of the work was demanded, 
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and that said Justices refused to draw their order on the 
County Treasurer therefor, as they had agreed to do, although 
they had accepted said bridge. 

The Justices, in their return, denied all the allegations of 
the relator, and say they are false in every particular. They 
give the history of certain transactions growing out of the: 
building of a certain bridge by the relator, and his contract- 
ing to keep the same in repair, which finally led to the build- 
ing the bridge in question, and which last bridge they say was 
built without their authority, and in the absence of any con- 
tract whatever between the parties. They admit that hay- 
ing been informed that the relator, whilst building said bridge, 
had exhausted his means, and knowing he had been unfortu- 
nate in the previous transactions, they had let him have $100 
to assist him in the work, but they deny that the same was 
done under any contract whatever, and go into a long state- 
ment of facts going to show that they are not responsible as 
charged. 

A bond of relators, respecting the keeping in repair of a 
former bridge for five years—E. H. Worrill, being security— 
was made a part of the return. 

Issue was joined upon this return, and the parties went to 
trial, introducing a great deal of testimony. 

The relator introduced the minutes of Talbot Inferior 
Court for county purposes, and read the following order : 


“May Term, 1852. Ordered, that a road be established, 
commencing at a bridge now being built on Lazer Creek, be- 
low Ragland’s mill, and intersecting the road from Talbotton 
to Belview, at the corner of Mrs. Dennis’ field. 

“June 21st, 1852. Ordered, that Peter E. Dennis, John 
H. Bryant and Kenan Couch be appointed commissioners to 
let out the building of one rock pillar on the south side of 
Lazer Creek, immediately below Couch and Ragland’s mill, 
as a foundation for a bridge, the*pillar to be put below the 
surface of the ground on a firm foundation, and be built four 
feet above the surface of the ground ; and the commissioners 
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are hereby authorized to let out the building of another rock 
pillar on the opposite sige of the creek, if they should think it 
necessary.” 

“ June 21,1852. Ordered, that the County Treasurer pay 
Abner M. House $100 to enable him to go on and complete 
the bridge now being built by him below Couch & Ragland’s 
mill on Lazer Creek.” At the heading of each meeting at 
which these orders were passed, the recital is made that the 
Court met for county purposes, and that a majority of the 
Court were present. 

E. H. Worri11 testified, that he had a conversation with 
William B. Marshall, (one of the Justices of the Inferior 
Court,) in the summer of 1851 or 1852, and urged the ne- 
cessity of building a bridge over Lazer Creek, below Couch 
& Rezland’s mill, and stated to him that Abner House want- 
ed to build the bridge, and if the Inferior Court would erect 
a stone pillar at each bank of the creek, whereon to place the 
bridge, and give House $100 in advance, he would furnish 
the materials, build the bridge and then leave it to Asa Bates 
or John Goodwin to say what it was worth. Marshall made 
some objection to the bridge being built by House, because 
he did not believe House could build a lattice bridge ; witness 
urged the building of the bridge as a matter of public neces- 
sity, and expressed the opinion that House could do the work 
well; the Inferior Court was to meet next day to make some 
arrangement about building the bridge; Marshall told wit- 
ness to say to the Justices present that he could not attend 
the meeting of the Court, but would assent to anything they 
would do. The Court met, Justices Maxwell, Carter and 
Jones being present, at Mr. Yarbrough’s store-house; wit- 
ness attended in company with House and stated the conver- 
sation had with Marshall, repeating the proposition of House 
and urging its acceptance; witness does not know whether 
the Court thought they made a contract with House to build 
the bridge or not, but witness thought the parties made a 
contract, for the Court then and there passed orders to ap- 

VoL. xx-46 
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point commissioners to have the pillars built, and to advance 
House $100. . 

JouN GoopWIN testified, that he is a bridge builder, and 
built a bridge near Couch & Ragland’s mill for which he got. 
$1.975; that he examined the wreck of a bridge built by- 
House at the point where the present bridge stands; the 
workmanship was pretty fair; thinks it possible it might have 
stood five years. 

J. F. Baxter was introduced, and gave a minute descrip- 
tion of the bridge built by House; said it was about the same 
length of the bridge built by Goodwin. Witness stated that 
the bridge was used by the public from September, 1852, 
until it was carried off in March, 1858; he considered it a 
strong and safe bridge ; the witness gave several reasons for 
this opinion; he thinks a saw-mill which was washed away,. 
carried the bridge off; the members of the Inferior Court 
had two meetings at the bridge, one shortly after it was com- 
pleted, and the other a short time before it was washed away; 
the members of the Court present refused to accept and pay 
for the bridge, unless House would give bond and security 
that the bridge should stand four years, which House declined’ 
to do; witness made an estimate of the lumber in the bridge, 
and found it to be worth either $700 or $1100—he thinks 
the latter sum; he thought the value of the bridge was $500 
less than the one built by Goodwin, but was not a builder, 
and no judge of such work; the freshet which carried off said’ 
bridge was higher than any he had ever known at that place.. 
At the last interview between the Court and House, the Court 
authorized witness to ask House if he would take $1.500 for 
the bridge, but did not say they would give it; during that 
interview, while the Court were gone up above the mill to 
select a bridge-site across the mill-pond, heard House say 
that as the Court would not pay him for the bridge, he would 
stop it up; the Court and House were subsequently together, 
and the Court left without selecting a bridge-site, as far as 
witness ever heard of, and House without stopping the bridge 


up. 
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‘Relator also offered to prove by Baxter, the kind and 
walue of the hands employed by House, the mode and man- 
ner of their work, and what their services were worth per 
day. The Court ruled out this testimony as irrelevant, and 
relator excepted. : 

Other testimony was introduced by relator, going to show 
the manner in which the bridge was washed off; that the 
bridge was a strong one, and that the freshet by which it was 
carried off, was higher than had been seen:in a number of 
years. 

Relator offered to prove by one Rosrnson, that at the in- 
stance of a majority of the Justices of the Inferior Court, 
Robinson was induced, by their authority severally given, to 
make, and that he did make to said relator, sometime in the 
early part of 1853, a proposition for settlement of the mat- 
ter in reference to the building of said bridge; the purport 
of which was, that said Court would take said bridge and 
leave it to five men (naming them) to say how much should 
be paid relator for said bridge; that said House agreed to 
said proposition, and witness reported back to a majority of 
.said Court, severally, the acceptance by House of the propo- 
sition; that no objection was made by the members of said 
Court; that the members of the Court were not together 
when they authorized said proposition to be made, nor when 
‘the witness reported its acceptance; and further, that said 
bridge was carried off in the freshet before the time appointed 
‘for the meeting of said commissioners. This testimony being 
objected to, was ruled out by the Court, on the ground that 
the acts and admissions of a majority of the Court made while 
apart from each other, were not binding upon them as a 
Court. To this ruling relator excepted. 

Relator also offered to examine Lewis WIMBERLY as a wit- 
ness in said case, who was objected to by defendants on the 
ground that he was interested. Wimberly testified, on his 
voir dire, that House was indebted to him and had given him 
an order for the debt on the county, which had not been ae- 
cepted or paid, and which the Court had refused to accept; 
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that House was insolvent, and the witness expected, if he 
ever got any pay, he would get it out of the verdict in this 
case. The Court then decided that he was an incompetent 
witness and refused to allow him to testify, and relator ex- 
cepted. ; 

Counsel for relator assign as error the several rulings of 
the Court excluding testimony offered by relator in said case. 


Srusss & Hitt, for plaintiff in error. 


No appearante for defendants in error. 
= 


By the Court.—Bennina, J. delivering the opinion. 


House, in his petition, says that the Justices of the Infe- 
rior Court were to pay him $100 in advance, and the value 
of the work less that sum. If that is so, what he had the 
right to prove, was the value of the work. 

[1.] Proving the kind and value of the hands he employed, 
the mode and manner of their work, or what their services 
were worth by the day, would not have been proving the 
value of the work. The work might have been wholly worth- 
less, let the facts as to these particulars stand as they might. 

We think, therefore, that the Court below did not err, in 
excluding the evidence of Baxter, as to these particulars. 

Must the Justices of the Inferior Court be together, when 
they act in reference to the building of a bridge, or may 
they be separate? The Court below held that they must be 
together; and we think properly so held. 

The twenty-ninth section of the Act of 1818, “to alter and 
amend the Road Laws of this State,” is as follows: “‘ The 
Justices of the Inferior Courts of each county in this State, 
or a majority of them, shall have power and authority to hear 
and determine on all matters which may come before them, 
relative to roads, bridges, &c. as are authorized by law, either 
in term time, or while sitting for ordinary purposes, or at any 
special meeting held for that purpose.” 


¢ 
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[2.] The power to hear and determine at a time when the 
Court is in some form assembled in session, is all that is given. 

And is it not generally true, that a power given to two or 
more, is a power to be exercised by them only when they are 
together ? 

[3.] “It is‘a gerieral rule of evidence, that if the effect of 
a witness’ testimony will be to create or to increase a fund in 
which he may be entitled to participate, he is incompetent.” 
(Ph. Ev. Cow. § Hill’s Notes, note 108.) 

This, it is plain, would have been the effect of Wimberly’s 
testimony, if that testimony had been received. The Court, 
therefore, was right in not receiving it. 

So, we affirm the several decisions complained of. 





No. 62.—WittiaM SxaDb, plaintiff in error, vs. JAMES NEL- 
son and WILLIAM NELSON, for use of, &c. defendants. 


[1.] The best evidence, if attainable, ought to be required. 


[2.] The only ground on which a person’s books of account are admissible 
as evidence for him is, that there does not exist any better evidence at his 
command. 


Complaint. Dooly. Tried before Judge Powzrs, April 
Term, 1856. 


This was an action brought by William Nelson and James 
Nelson, for use, &c. against William Slade, to recover the 
sum of $750, with interest, due upon a promissory note paya- 
ble to the plaintiffs “‘ only.” 

To this action, besides the plea of the general issue, were 
pleas of payment and set-off. 

Upon the trial, the plaintiffs offered the promissory note in 
evidence and rested their case. 
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‘The defendant then introduced, in support of these pleas, 

certain articles of partnership under seal, entered into by 
the plaintiff of one part and the defendants of the other, by 
which it appeared that they had entered into partnership for 
the purpose of keeping up and carrying on a livery stable in 
Oglethorpe, and by which it was agreed that Slade should 
finish a certain building, then on hand and already com- 
menced, on lots Nos. 12, 18 and 14, and finish the improve- 
ments then commenced, by fencing, digging a well, making 
gates, &c. which, when finished, to be paid for by all the par- 
ties—the said James and William Nelson to pay one-half of 
ithe net expense; it is also agreed, that the stock on hand 
‘then held by the Messrs. Nelson, consisting of horses and 
buggies, should be put into the common fund as partnership 
property; and Slade, on his part, to furnish an equal amount 
of stock—the former to put in their corn and fodder then on 
‘hand, for the use of the firm; and in case the amount of stock 
put in by Sladeshould not be equal in value to that put in by 
the Nelsons, then the amount put in by each to be valued by 
two disinterested persons ; and in case of their disagreement, 
then they to select an umpire, and the difference in the rela- 
tive value to be paid by party lacking in his portion. 

The stock of hogs at Nelson’s stables to be included as firm 
property, and (as the indenture recites) are paid for by said 
‘Slade in the notes given for the purchase of his interest in 
the stables; each party to pay his part of all the expenses 
incurred in keeping the stables, and each to assist in con- 
ducting the business; in case either should become dissatis- 
fied and wish to retire, he is to give the other members an 
opportunity to buy out his interest at a fair valuation, before 
offering to sell to any one else ; profits, if any, to be equally 
divided, Slade one-half and James and William Nelson the 
other half; losses in the same proportion. 

Defendant then introduced SuaDE, who testified that 
defendant completed the stables, and well, and fencing; and 
proposed to prove further by the witness, the value of the 
improvements put on said lot by said defendant, but which 
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the Court ruled out upon the ground that he should show:the 
actual cost, under the agreement. 

Defendant then offered to introduce himself, to prove that. 
certain books he wished to put in evidence were his original! 
books of entries. Plaintiffs objected to the books, on the 
ground that they could not be used as evidence of materials 
furnished by defendant in finishing said improvements. 

(The books in question contained an account against the 
plaintiffs in favor of defendant, charging them with various 
amounts for money paid out—some of the items naming the 
persons to whom paid and some not—for materials furnished 
for finishing the improvements agreed to be done by him in 
the partnership articles.) 

The Court refused to allow the bocks to be used in evi- - 
dence, and defendant excepted. 

Defendant then introduced Exz. Fem, who proved that Hi- 
ram Hall and others worked upon the stables; that. Slade 
employed them, and that defendant did build the stables; 
and upon being asked what was the value of the stables—. 
what it was worth to finish them—the Court, upon objection 
made, refused to allow the question answered, and defendant 
excepted. 

And these rulings Counsel for defendant assign as errors. 


Txos. H. Dawson, for plaintiff in error. 
Miter & Hatt; Cook & Montrort, contra. 


By the Court—BrEnnine, J. delivering the opinion. 


Slade, the plaintiff in error, had the right, by the articles 
of agreement, to receive payment from the Nelsons for one- 
half of the “ net expense” he incurred in finishing the build- 
ing, &e. 

In order to show what the net expense was, he offered to 
prove the value of the work. This he was not allowed to do 
by the Court. Ought he to have been allowed to do it ?, 
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We think not, the circumstances being such as they were. 
The expense a man incurs in building a house, may be less. 
or it may be greater than the value of the house. This is 
obvious. Value and expense, in such a case, are therefore 
not synonymous terms. 

[1.] If Slade had shown that, for some reason, he could 
not prove what was the net expense to him of the building, 
&c. it doubtless would have been his right to bring forward 
evidence of any sort, from which an inference of the probable 
net expense might be made. He, however, had laid no foun- 
dation for the introduction of this, a sort of secondary evi- 
dence. 

A party’s books of account are admissible for him on the 
ground, alone, that there is no better evidence to which he 
can resort. If he has other means of proving the account, 
he cannot resort to his books. And he has other means of 
proving it, when there exists a witness by whom he can prove 
it. 

In the present case, every item in the account—an account 
consisting of a number of items, amounting, in all, to over 
$800, except two or three of small amount, is such as shows, 
of itself, that some witness exists by whom it can be proved, 
if true. 

The plaintiff in error offered nothing as an excuse for hay- 
ing failedzto call such witness; he did not offer to show the 
death of such witness, or his removal beyond the limits of the 
State, or to show the existence of any other obstacle that 
would prevent a resort to such witness. 

And then the account, itself, was made out ledger-wise, 
and it may, perhaps, have had upon its face other marks of 
suspicion. 

The Court below would not receive the book in evidence, 
but the reason why the Court would not, does not appear. 

Upon the whole, we cannot say that we think that the 
Court erred in excluding this book of account. 
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No. 63.—Earnest Courtoy, plaintiff in error, vs. RICHMOND. 
DoziER.and JANE Dozier, defendants. 


[1.] A warranty for larceny being put in the hands of the Constable with. 
directions from the prosecuting officer to arrest the defendants, which he 
says he did, by notifying them that he had a warrant for them, and they 
submitted to the arrest ; the officer accompanied them to their home, re- 
mained all night with them at their house, and went with them before the 
Magistrate the next day: Held, that this constituted an arrest, notwith- 
standing they were not actually deprived of their liberty, or personally- 


guarded by the officer or any posse. 
¢ 


Trespass, in Dooly. Tried before Judge Powers, April* 
Term, 1856. 


Richmond Dozier and his wife, Jane, brought their action 
of trespass against Earnest Courtoy for false imprisonment. 


Upon the trial, plaintiffs offered in evidence the affidavit of 
the defendant, charging them with larceny, the warrant upon 
which they were arrested, and the proceedings before the 
Magistrates in the preliminary investigation had before them. 

Also, the evidence of the arresting officer, Ex1san CaL- 
HOUN, Constable, who testified, that he went to Perry, Hous-. 
ton County, and the Solicitor General told him to arrest the 

‘parties, which he did, defendant telling him also to do so; 
witness told Dozier he must go to Dooly County; he stated. 
he would do so as soon as he could arrange his business in 
Perry; that Dozier was anxious to leave to come on home ;: 
he lived at. Vienna; started about two hours by sun that 
evening; that they came on, and after night Dozier wished 
to stop and camp on the road, but witness persuaded him to 
goon; did not command him, but persuaded him, because 
they had nothing for themselves or their horses to eat; put 
in fresh horses, and Dozier and his wife drove on by them- 
selves and left witness a long way behind; did not put any 
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one over them to guard them ; that witness, before the change 
of horses, had driven the wagon a short distance; it was 25 
miles from Perry to Vienna; the night was a little cool; it 
was in the latter part of October, 1854; witness came on to 
Vienna just before day; staid at Dozier’s until morning; did 
not restrain in any way cither of them; they went where they 
pleased without being guarded, and had liberty to do so; and 
they went before the Magistrates the evening next after they. 
got home; at Perry, stated to Dozier and wife that he had a. 
warrant for their arrest. They were not restrained any way 
or guarded, but let go at liberty for five or six hours, and 
were anxious to return home, and intended to have done so, 
having completed their business. 

The evidence here closed, and Counsel for defendant re- 
quested the Court to charge the Jury, ‘ That when the officer 
had a warrant for the arrest of plaintiffs, and simply notifies . 
plaintiffs that he has a warrant for their arrest; but suffers. 
them, unguarded, to go aboutany where attending to their bus- 
-iness, is matter for the Jury to consider whether it was such 
a duress as would entitle the plaintiff to recover in an action 
of trespass.”” This charge the Court refused to give, but did: 
charge: “‘ That if said officer with the warrant notified the 
plaintiffs he had a warrant for them, and came to arrest 
them, and they submitted to the arrest, and the officer went, 
from Dooly County to Perry to make the arrest; and having: 
done so, went before a Justice of the Peace, it was such du-- 
ress as entitled the plaintiff to recover and the Jury, had only; 
to consider the amount of damages the plaintiffs sustain by 
such duress.” 

To which charge and refusal to charge, Counsel for defend-. 
sat excepted. 








T'somas H. Dawson, for plaintiff in error. 





» contra. 
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By the Court.—Lumpxin, J delivering the ‘opinion. 


:[1.] The Circuit Judge charged the Jury, that the facts ipro- 
~wen in this case constituted an arrest. And we think he was 
right. Whether the Constable may not have been guilty of 
-an escape in extending to the Doziers the liberty which he 
-did, is another question. 





“No. 64.—Wiiiiam Siaps, plaintiff in error, vs. Davin S. 
Littx, defendant. 


[1.] Inn action of deceit, founded on a representation of solvency, the Court 
charged as follows: “ That if the defendant represented E F as good for 
his debts and solvent, then plaintiff is entitled to recover, if they find it to 
be proven that he was insolvent, and that defendant knew it at the time of 
the sale :” Held, that this charge was erroneous. 


Deceit, in Dooly. Tried before Judge Powers, April 
“Term, 1856. 


David S. Little brought his action on the case for deceit 
-against William Slade, charging a false representation as to 
‘the solvency of one Eli Fenn. 

Upon the trial, the plaintiff offered in evidence the answers 
-of DanrEL S. McCoy to certain interrogateries, who testified, 
that he and T. M. Jackson, as agents of plaintiff, sold a bug- 
gytoEliFenn. William Slade, the defendant, recommended 
him. Slade said to witness, upon being inquired of by wit- 
ness, that Eli Fenn was acquainted with him, and had been 

for some time, (?) and that he, Fenn, was good for his con- 
tracts, as far as he knew. After the note given for the bug- 
gy fell due, witness called on defendant and told him that he 
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would not have sold the buggy to Fenn but for his recom- 
mendation. Defendant replied, that it would or should be 
paid. Defendant recommended Fenn just before the sale 
of the buggy, and at the time of the sale, about April or 
May, 1853; not certain as to dates; the words used 


are such as witness has answered; when Fenn was called 
on to pay for the buggy, defendant said he was a very 


clever fellow, and might be responsible; but that was not 
what he said when he recommended him; defendant then said 
he had property about him, but it was not his own. He fur- 
ther answered, that but for this recommendation the buggy 
would not have been sold to Fenn. 

JamES R. NELSON answered, by interrogatories, that Eli 
Fenn resided in Oglethorpe a part of the year 1852 ; he lived 
with William Slade, and was his bar-keeper of the hotel kept 
by William Slade; that is, attended to the passengers, bag- 
gage, &c. at the hotel; he heard defendant say, in the fall of 
1852, that Fenn was insolvent, but did not say from what 
time defendant’s insolvency dated. 

Samvuet Dawson, by answers, testified, that he called at 
Slade’s in 1852, in January or F seaiien and inquired of 
him about the isin of Eli Fenn; Mr. Slade, at that time, 
did not consider him good for the trifling sum of ten dollars ; 
witness asked Slade to stand his security for that amount and 
he refused ; Fenn was there in the year 1852 assisting Slade 
about the hotel, though does not know whether employed 
there or not; left Oglethorpe between February and May. 
Says further, that Fenn came to witness to buy goods during 
the time he staid with Slade; witness asked Slade if he would 
become responsible for them; and he would not, and advised 
witness not to sell him the goods, saying at the same time, 
he did so as his friend. : 

Ex FENN sworn, testified, that he purchased the buggy 
from one Turner M. Jackson, and not from Daniel S. Mc- 
Coy; that he did not know any man at the carriage shop of 
plaintiff; that he applied to said Jackson to purchase a bug- 
gy on one evening, and was told by him that he would see 
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Samuel Dawson and Francis Lippett, and if they said so, 
witness could get the buggy; witness told him he would not 
have the buggy under such circumstances. The next morn- 
ing, a8 witness was passing, Jackson called him and sold him 
the buggy; no person was present but witness and Jackson, 
and that he did not know Daniel S. McCoy, and never bought 
any buggy from him; that Slade may have known he was in- 
solvent ; he paid Slade all the money he owed him before he 
went to Oglethorpe, except a small sum; the larger portion 
of witness’ property was sold before he went to Oglethorpe ; 
was in possession of two negroes in 1853 which belonged to 
his wife; agreed to give $150 for the buggy, which amount 
he did not pay ; had it in his possession when judgment was 
obtained, and since a horse and buggy which he afterwards 
sold. 

To the introduction of all which testimony defendant ob- 
jected. A" 

Verdict forplaintiff. 

Defendant moved a rule for a new trial on several grounds: 

ist. Because the Court charged the Jury, that if the de- 
fendant represented Eli Fenn as good for his debts and sol- 
vent, then plaintiff is entitled to recover, if they find it to be 
proven that he was insolvent, and that defendant knew it at 
ithe time of the sale. 

2d. Because the Jury found contrary to evidence. 

3d. Because the-Jury found contrary to law. 

4th. Because the Court erred in admitting in evidence the 
‘answers of McCoy, as to what Slade said about the insol- 
vency of Fenn after the sale of the buggy. 

The Court over-ruled the motion, and defendant’s Counsel 


excepted. 
Tuos. H. Dawson, for plaintiff in error. 
Coox & MontrFort, for defendant. 


By the Court.—Bennine, J. delivering the opinion. 


[1.] The charge of the Court was, “ That if the defendant 
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represented Eli Fenn as good for his debts and solvent, then 
the plaintiff is entitled to recover, if they find it to be proven 
that he was insolvent, and that defendant knew it at the time 
of the sale.’’ 

The evidence on the point as to the representation, was that 
of ene McCoy, and was as follows: “that he’ (McCoy) “ and 
T. M. Jackson, as agents of plaintiff, sold a buggy to Eli 
Fenn. William Slade, the defendant, recommended him; 
Slade said to witness, upon being inquired of by witness, that 
Eli Fenn was acquainted with him, and had been for some 
time, and that he, Fenn, was good for his contracts, as far ag 
he knew.” 

Was the charge right ? 

To render a representation of solvency actionable, several 
things must, even according to Pasley vs. Freeman, (3 Term 
Rep.) concur, and among them these: 

1. The party who makes the representation must know it 
to be false; the party to whom it is made, must not know it 
to be false. 

2. The amount for which the representation intends to 
say that the person for whom it is made is good, should ap- 
pear with reasonable certainty in the representation. The 
representation in Pasley vs. Freeman stated, that the person 
would be good for sixteen bags of cochineal. 

8. The representation must be one, the parties to which 
are the parties to the action or their known agents. 

None of these things concur in this representation. 

There is nothing in the evidence going to show that Little 
was not acquainted with Fenn’s condition, as to solvency. 

And if there had been anything, the charge was such, that 
at would have excluded it from the Jury. 

And then, for what amount is it that the representation 
intended to say that Fenn was good? ‘Good for his con- 
tracts.” What contracts? Contracts to an amount indefi- 
nitely large? Contracts already made? Contracts not ex- 
ceeding in amount those already made? Contracts similar 
to those already made? Similarinamount? Similar in the 
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time of credit? Similar in the consideration? Is there any 
certainty’ that the representation intended to’ say that: Slade 
was good fora buggy? There is none: 

And lastly, how can Little say that this representation was 
made’to him? The: proof’ is, that it was made'to: McCoy. 
It is true that the’ proof also is, that McCoy was his agent; 
but there is no proof that Slade knew this. And it is’simply 
impossible that Slade could have intended to deceive’ Little, 
if he did not know that McCoy was representing Little. . 

In addition to all this, it may be‘asked whether the repre- 
sentation really amounted to a positive statement that’ Fenn 
was solvent at all: “As far ashe knew.” Does a man who 
speaks thus assume to know? Rather, does he not intimate 
that he does not know and hint that further inquiry ought to 
be made? It is to be remembered that Slade did not volun 
teer this representation. He made it not even at the instance 
of Fenn, but solely at the insance of McCoy, Little’s agent: 
He made it in answer to McCoy’s inquiry. 

Upon the whole, we think that the charge of the Court was 
erroneous. ‘ 

I remark for myself, that I do not acquiesce in Pasley vs. 
Freeman, and the cases which follow that case. See Sav- 
age’s Ex’rs vs. Jackson, decided at Macon, January, 1856. 








No. 65.—Danret M. Sure, plaintiff in error, vs. James W. 
Brown, defendant. 


[1.] The Legislature has the constitutional power to authorize the Ordinary, 
of any county to grant letters of guardianship to a particular person resi- 
ding in that county, notwithstanding the minor may live in another county. 


Application for‘guardianship. Dooly. Decided by Judge’ 
Powers, April Term, 1856. 
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James W. Brown applied to the Court of Ordinary of 
Dooly County, to be appointed guardian of the person and 
property of Danieline Whitaker Shine, a minor under the 
age of fourteen years, the daughter of applicant’s wife by her 
former husband, Daniel W. Shine, jr.; this application was 
resisted by Daniel W. Shine, sr. the grand-father of the mi+ 
nor child, who resided in Twiggs County. 

The Court decided the issue in favor of Brown, and the 
caveator appealed to the Superior Court. 

Pending this appeal, the caveator, Daniel W. Shine, ap- 
plied to the Legislature and had an Act passed, providing 
“that the Ordinary of Twiggs County be, and he is hereby, 
authorized to grant letters of guardianship for the person and 
property of Danieline W. Shine to her grand-father, Daniel W. 
Shine of Twiggs Co. upon his giving bond and security, as 
now required by law, and by complying with the Statutes in 
such case made and provided.” 

And the case was argued and decided upon the following 
agreed state of facts, to-wit: 

That Danieline W. Shine is the daughter of Daniel W. 
Shine, jr. late of Twiggs County, deceased, and of Frances 
A. now wife of James W. Brown, the applicant, formerly, 
Frances A. Shine and wife of Daniel W. Shine, jr. dad that 
said Danieline W. is the grand-daughter of Daniel W. Shine; 
that she is now about two years of age, and was born after 
her father’s death of said County of Dooly, where her mother 
then resided; that said child has ever since resided in said 
county ; that in the month of October, 1855, James W. 
Brown applied for letters of guardianship to the Ordinary of 
Dooly, and that citation was issued and; was published, 
according to law, thirty days before the first Monday in De- 
cember of that year; that on the 30th day of November,. 
1855, the said Daniel W. Shine filed his objections to said 
application in the office of the Ordinary of said county, which 
objections are of file in this Court, and claimed the guardian- 
ship; that on the first Monday in December, the applicatiom 
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and objections came on to be heard, when the Ordinary ap- 
pointed the applicant, J. W. Brown, guar. From which judg. . 
ment D. W. Shine appealed according to law; thatipending 
‘the appeal, Daniel W. Shine procured a bill to be'introduced 
in the Legislature, which was passed and assented: to by the 
‘Governor, as appears by a certified copy of the same heréto. 
annexed; that neither James W. Brown or his wife, the mo- 
ther of said infant, were consulted as to ‘said Act or assented 
to its passage, but they opposed the same; and that at the 
April Term, 1856, of the Court of Ordinary of Twiggs Cé. ° 
Daniel W. Shine applied for and obtained letters of guar- 
dianship of the person and property of said minor child, in 
‘pursuance of said Act of the Legislature. 

The Court affirmed the fodlgment of the Ordinary, snl 
Counsel for defendant excepted. 


E. E. & W. H. Crocker, for plaintiff in error. 


Hay & Mitier; T. M. Gives, for defendant. 
By the Court.—LuMPxKIN, J. delivering the opinion. 


[1.] The only question submitted for our decision in this 
case is, whether the Act of the last Legislature, (1855-’6, 
Pamphlet, pp. 496, ’7,) conferring on the Ordinary of Twiggs 
County, authority to appoint Daniel W. Shine guardian of 
his grand-child is constitutional ? 

The Act recites, that “‘ Whereas Daniel Shine died in the 
County of Dooly in the year 1853, leaving a widow and one 
child, and Daniel W. Shine of Twiggs County, the father of 
said Daniel Shine of Dooly, administered on the estate of 
said Daniel Shine, and now has the property $f said estate 
in his possession in the County of Twiggs, and desires to be- 
come the guardian of his grand-child, Daniel W. Shine—the 
property having been derived originally by gift from said 
Daniel W. Shine to said Daniel Shine of Dooly.” 


VoL. xx-48 
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It therefore enacts, “ That the Ordinary.of Twiggs County 
be, andthe is hereby, authorized to grant letters of guardian- 
ship tothe person and property of Danieline W. Shine to her 
grand-father, Daniel W, Shine of Twiggs County, upon his: 
giving bond and seeuyity, ag now required by law, and by 
complying with the. Watataa i in such case made and provi-- 
ded.”’ 

Why is this law not donstitutional ? ? Itis neither a judi 
cial nor a retrospectiyé Statute, divesting vested rights as: 
contended for by the learned Counsel for the defendant in 
error. It does not purport to interpret any existing law, nor 
to adjudicate any private controversy. By the existing law, 
jurisdiction over the subject matter was restricted to Dooly 
County, where the minor resides. By this Act it is given to 
the Ordinary of Twiggs. It is only a repeal of the old law, 
pro tanto ; and who doubts the power of the Legislature to- 
do this? Had not the Legislature the right to confer this 
jurisdiction upon any county in the State? And if so, why 
not on any one county ? 

But it is argued that this Act divests vested rights. We 
do not sounderstandit. What right, vested or even inchoate, 
had Brown, the step-father of this child, to the guardianship? 
Had not the Ordinary discretionary power to delegate this: 
trust to him or any one else? Such we understand to be the- 
law. And then it should be borne in mind that guardian-- 
ships are granted for the benefit of the infant and not of the: 
guardian. 

We are very much inclined to the opinion, that the State, 
as parens patriae, could direct the Ordinary to confer this 
trust upon any particular individual. Why not? 

Whatever may be sail against the impolicy of this Statute 
and of this species of legislation, nothing, we apprehend, can: 
be alleged against its constitutionality ; and in a contest be- 
tween grand-father and step-father, we should lean strongly 
in favor of the former. The grand-parent may spoil the 
ward by over indulgence, and that is the worst to be feared. 
There is no danger of peculation in the mangement of the 
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estate. Fortunately, in this case, the child is a female. 
Boys may be spoilt by laxity of discipline—girls, rarely. 
The best wives and the best women are those who are cradled 
and nourished in the daily enjoyment of the kindest and ho- 
liest feelings of man’s nature. 





No. 66.—Apo.pHus D. Kenprick and Mimzs L. GREEN, 
executors of James A. Everett, deceased, plaintiffs in 
error, vs. Henry H. WHITFIELD, administrator of Eliza- 
beth Whitfield, deceased, defendant. 


[1.] Where a bill is filed to let in an equitable defence to an action at Law: 
Held, 1st, that Chancery has jurisdiction in the county where the Common 
Law action is pending. 2d. That the Amendment Act of 1853-4 does 
‘not authorize the order of pleading to be reversed so as to admit a dilatory 
plea to be filed, and after the defendant has pleaded to the merits. 3d. 
That where the want of jurisdiction over the’ person is apparent upon 
the face of the bill, it should be taken advantage of by demurrer, and the 
objection comes too late after answer, and on the final hearing upon the 


‘appeal. 


In Equity, in Houston. Decided by Judge Powers, Ape 
‘Term, 1856. 


Henry H. Whitfield, as the administrator of Ehzabeth 
Whitfield, deceased, brought his action of complaint against 
Adolphus D. Kendrick and Miles L. Green for the recovery 
of certain slaves, as the property of plaintiffs’ intestate. To 
this action, pleas of the general issue and the Statute of Lim- 
itations were pleaded. 

There had been one trial—a verdict for plaintiffs and an 
appeal by defendant. 
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Pending this appeal, the defendants, as the executors: of 
James A. Everett, deceased, filed a bill against the plaintiff, 
(who then resided in Pulaski County,) returnable to the Su- 
perior Court of Houston County; the object of which bill 
was, to prevent a final judgment against them at Common 
Law, by setting up certain equitable circumstances by way of 
defence, and in support of their plea of the “statutory bar” 
to said Common Law action. , 

In conformity to the prayer for injunction, the bill was 
sanctioned and the action at Law enjoined. 

To this bill, an answer by the defendant was regularly filed 
in Court, and the cause set down for trial for April Term, 
1856. 

During said April Term, this equity cause came on to be 
tried, when Counsel for complainants submitted the bill, and 
answer, and proof to the Jury; the defendant offered no evi- 
dence; and at the close of the argument before the Jury, 
Counsel for defendant moved the Court to dismiss the bill, so 
‘ far as the relief prayed for was concerned, on the ground 
that the Court had no jurisdiction to grant such relief, be- 
cause the plaintiff at law and defendant in the bill was, at the 
time of suing at Law, and of filing the bill, a resident of the 
County of Pulaski. Counsel for complainants resisted this 
motion, because no demurrer or plea to the jurisdiction had 
been filed, and the motion came too late; and also, because 
the Court had jurisdiction, said bill having been filed simply 
to aid defendants in their defence to the said Common Law 
action. 

The Court sustained the motion, and passed an order dis- 
missing said bill for want of jurisdiction. Complainants ex- 
cepted and assign this decision as error. 


JAMES §. ScarporoueH and George R. Hunter, for 


plaintiffs in error. 


‘S. T. Barney, contra. 
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By the Court.—LumpkIn, J. delivering the opinion. 


j 

[1.] Did the Superior Court of Houston County. have: 
jurisdiction? We are clear that it did. 

The bill is filed to aid the defence to the action of trover.: 
It seeks to set up an equitable bar to defeat the plaintiffs’ re- 
covery. Neither the case of Jordan ¢ Jordan and Carter 
nor any other decided by this Court conflicts with this opin- 
ion. 

In that case, the defendant at Law proposed not only. to 
prevent a judgment on the note sued in Troup County, where 
the defendant resided; but the bill charged the plaintiff at 
Law and his confederate with having cheated her intestate out 
of some $75.000 by their fraudulent appropriation of his pro- 
perty, and prayed an account of this whole matter. This 
‘Court enforcing the rule of the Constitution, that defendants 
in equity must be sued in the county of their residence, when 
it could be done, sustained the plea to the jurisdiction of a 
‘Troup Court, as to the alleged fraud. 

But no decree is sought against the defendant in this case, 
except that he shall be perpetually enjoined from recovering 
the negroes for which he has sued for, the very judgment 
that would be rendered at Law, provided the defence could be 
made available in that forum. In other words, the bill is not 
aggressive, but strictly defensive. 

In Houston County, Everett and his representatives have 
been in the peaceable possession of these negroes for near 
thirty years. It is attempted to recover them from them. 
Where should the title or “‘the cause’’ be tried, in the lan- 
guage of the Constitution? Would not reason say, in Hous- 
ton County? ‘The executors of Everett are not pursuing the 
Whitfields, but the Whitfields them. The executors are de- 
fending, and consequently, are entitled to have their rights 
passed upon and the defences set up, whether legal or equi- 
table, at home. 

Suppose the Legislature were, by four lines, to authorize 
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a Common Law Jury to decree so as to meet out adequate 
relief according to the exigences of the case, as should have 
been done long ago: Equity and Law would be fused, the par- 
tition wall which was so long separated would be completely 
broken down. In that event, Everett could make his equi- 
table defence available at law; and it would never occur to 
any one, that he would have to followthe Whitfields to Pulaski. 
Indeed, it is not entirely certain that the equitable bar which 
is here set up would not be good at Law. True, the Act of 
1820 only allows plaintiffs to sue at Law, whenever they con- 
ceive they can get along afLaw. Why not allow defendants 
to set up an equitable defence, such as the lapse of time, &c. 
at Law? Is it a violent or forced construction of the law? 


But whether this be so or not, it serves to illustrate the 
wrong and injustice of driving the Everetts into another 
county to make out their defence to the action of trover, in 
Houston. 

Were it necessary to sustain the jurisdiction in this case, 


we would not hesitate to re-affirm the several adjudications 
heretofore made by this Court, to the effect, that the want of 
jurisdiction, as it is alleged, appearing on the face of the 
bill, the defendant should have taken advantage of it by de- 
murrer. And that having submitted to answer the bill, the 
objection comes too late. 

Nor does the Act of 1853-’4, allowing either party to 
amend at any stage of the proceeding, cure this omission. 
This Statute can, as it has done, at the hands of this Court, 
receive the broadest and most beneficial interpretation with- 
out reversing and confounding the whole order of pleading 
and involving the absurdity of permitting a party upon the 
appeal, after he has pleaded to the merits of a cause, to plead 
in abatement of the action for want of jurisdiction over the 
person. The Legislature never intended to sanction such an 
anomaly. 

The party may amend at any time and in all respects, by 
striking out or adding such matter as is suitable to the plead- 
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ings, at the stage of the cause when the amendment is offer- 
ed. 
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No. 67.—Tuomas ANDERSON et al. plaintiffs in error, ve. 
Joun B. Lewis, defendant in error. 


[1.] In a claim case, a judgment in favor of the claimant and against the 
representatives of the defendant in the claim f. fa. establishing the copy of 
the deed to the land levied on, made by that defendant to the claimant, is 
admissible in evidence for the claimant. 


Claim, in Dooly Superior Court. Tried before Judge 
- Powers, April Term, 1856. ~ 


A fi. fa. in favor of Thomas Anderson and others against 
Charles H. Rice, bearing date July 16th, 1846, was levied 
on lot of land No. 36, in the 10th district of Dooly County, 
and the land was claimed by John B. Lewis. 

On the trial of the claim case, plaintiffs in fi. fa. intro- 
duced in evidence a grant from the State to Charles H. Rice, 
of the lot in dispute. Plaintiffs then introduced their fi. fa.. 
and closed. The fi. fa. was dated 13th July, 1846. Several 
witnesses were sworn by claimant, and testified as follows : 

PHILEMON BouANnon testified that the claimant went into 
possession of the lot in controversy in 1846; that claimant 
showed him, in 1846, a deed to said lot, purporting to have 
' been made by Charles H. Rice to claimant; that the name 
of Bennet Parvis, J. P. was signed as a witness to said deed; 
that he had often seen Bennet Parvis write, and the name 
was in his hand-writing; that claimant has been in possession 
ever since. , 

Bennet Parvis testified, that he had no recollection of 
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ever having witnessed such a deed, but has frequently wit- 
nessed deeds of which he has no recollection. 

Wo. R. Brown testified, that he had no =— of 
ever having witnessed such a deed. 

Fotton K. Lewis testified, that claimant went into posses-. 
sion of said lot in 1846, and has remained upon it ever since; 
that he witnessed a deed to said lot from Charles H. Rice to. 
claimant in 1848; that he does not know that Charles H. 
Rice had made any previous deed to claimant, but the par- 
ties so said at the time referred to, and that it was burned up. 
in the court-house, and that this last deed was made to save 
the trouble of establishing a copy of the-first deed. 

Rosert B. Davigs, Clerk of Dooly Superior Court, testi- 
fied that the court-house in Dooly County was burnt up, and 
he supposes, all the records, except one book of the Ordinary. 

Joun B. Lewis (the claimant) testified, that he placed the 
deed, “the one he established,” in the Clerk’s office for re- 
cord. 

Claimant then introduced a copy deed, bearing date Feb-. 
ruary 2d, 1846, and the proceedings and order of the Supe- 
rior Court establishing the same in lieu of the lost original, 
the names of Robert Brown, William R. Brown, and Bennet 
Parvis, J. P. appearing to said deed as witnesses, and the: 
order establishing said deed, bearing date November Term, 
1850. 

Plaintiffs’ Counsel objected to all the foregoing testimony 
offered by claimant, but their objections were over-ruled by 
the Court. 

Claimant then introduced a deed to said lot, made by Rice 
to him, and bearing date January 4th, 1848. 

“The evidence having closed, the Court was requested by 
plaintiffs in fi. fa. to charge the Jury, that if claimant claimed 
title under Rice, his possession was not adverse to Rice, and 
the Statute of Limitations did not run in his favor previous 

-to’his purchase or deed from Rice, and that the possession of 
claimant in the fall of 1846, was no bar to the plaintiffs— 
which request the Court refused to give ; but on the contrary, 
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charged the Jury, that if they believed claimant went into 
possession in the fall of 1846, it was a bar to plaintiffs’ I. 
fa. under his established deed. 

The Jury found the property not subject, and plaintiffs ex- 
cept and assign as error the admittance, by the Court, of the 
testimony of Bohannon, of Folton K. Lewis and of claimants 
also, that the Court erred in admitting the established deed 
in evidence, and in refusing to charge the Jury as requested, 
and in giving the charge it did. 


Tomas H. Dawson, for plaintiffs in error. 
, for defendant. 
By the Court.—BrenninG, J. delivering the opinion. 


[1.] The important question in this case is, whether the 
Court was right in admitting to the Jury, at the instance of 
the claimant, the judgment establishing the copy deed? 
That was a judgment to which the claimant was the party on 
one side, and the representatives of Charles H. Rice the par- 
ties on the other. 

This judgment was rendered in November, 1850. 

The levy was dated the 10th of July, 1854. 

It is true, that in general, a judgment can be given in evi- 
dence only against the parties to it and their privies. There 
are, however, some exceptions to this rule. A judgment or . 
decree that is of the muniments of a party’s estate, may be 
given\in evidence by or against a stranger. (Ph. Ev. Cow. 
§ Hill's Notes, 3 vol. 822, 920, 978.) 

And this is such a judgment. 

If this judgment ought to have been excluded on the 
ground that plaintiffs were no parties to it, why also ought 
not the plaintiffs’ fi. fa. to have been excluded, on the ground 
that the claimant, was no party to it. 

We have already decided, at this term, that the sayings of 


VOL. xx-49 
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the defendant in fi. fa. adverse to his interest, made: seme- 
time before the levy, are admissible for the claimant and 
against the plaintiff. (Smith vs. Cox; Ross ¢ Leitch vs. 
Horn.) Does not a judgment against the defendant in fi. fa... 
and in favor of the claimant, stand upon the same footing as. 
such sayings? 

It does, certainly, if it is a judgment by confession. 

If this judgment was admissible, it, of itself, constituted 
sufficient evidence to support the verdict. We think it was.. 
It would be a waste of time to consider the other questions. 
in the case, for they are not such as would authorize this 
Court to grant a new trial, unless they had been madethe- 
basis of a motion for a new trial in the Court below. 





No. 68.—Isaac Dennis, sen’r, et al. plaintiffs in error, vs.- 
G. J. GREEN, administrator of David M. Causey, de-. 
ceased, defendant in error. 


[1.] All the property of a defendant in judgment is bound alike by the judg- 
ment; and this, although some of the property be such as the defendant 
holds as member of a partnership which, itself, needs all of its property for . 
the payment of its own debts. 


In Equity, in Crawford Superior Court. Tried before - 
Judge Powers, March Term, 1856. 


This was a bill filed by G. J. Green, adm’r of D. M. Causey, 
dec’d, against Isaac Dennis, sr. and Isaac Dennis, jr. The 
bill charges that D. M. Causey and one J. M. Dennis com- 
menced business in Upson County in 1840, as partners, in the 
sale of dry goods; that the partnership lasted about two 
years, when it was discontinued; that J. M. Dennis had no 
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means of his own to contribute his share to the ‘partnership 
-capital, and Causey had to make large advances on account 
of said firm from his own private funds—the amount of which 
is not positively known, but an exhibit showing an advance; 
-of some $500 is attached; that J. M. Dennis died in debt ‘to 
the firm and said Causey, and is still in debt to them to the 
amount of six or seven hundred dollars, and that suits are. 
pending against the firm; among them, one in favor of Ray. 
& Co. for $400 or $500, which will require an additional. 
expenditure of Causey’s private funds; that J. M. & R. Lea- 
vitt, among other creditors of said firm, held a note of some 
$320 against the same, which the said Causey & J. W. Den-: 
nis being unable to pay, agreed after the partnership ceased 
to renew, and which they did renew, signing the firm name to: 
the note, and Isaac Dennis, senior, father of J. M. Dennis, 
signed also, agreeing at the time to become responsible for: 
one half of said debt, as a donation to his said son, or in con- 
sideration of some indebtedness; that ‘after the death of J. 
M. Dennis, the said Isaac, senior, acknowledged his liability , 
ito pay one half of said note, end he was considered so liable: 
by Causey up to the time when judgment was rendered there- 
on; that in February, 1846, separate judgments were ob- 
‘tained by the Levitts on said note against Causey as survivor 
of said firm, (J. M. Dennis having died,) and against Isaac 
Dennis, senior, as joint maker; that J. M. Dennis died in 
1845, without paying his indebtedness to said firm or to said 
‘Causey; that he left property worth about $1.000, which went 
into the hands of I. Dennis, sr. and I. Dennis, jr. (the brother of 
-J. M.) who took out letters of administration on his estate.’ 
The bill charges that the said administrators of J. M. Dennis 
agreed that said judgment should be paid out of the estate of 
the said J. M. and Causey was to give him credit for the 
amount so paid; that afterwards, Causey served them with a 
notice to pay a rateable proportion of the effects of said J. 
M. towards the satisfaction of said judgment and the fi. fas. 
issuing thereon; that subsequently, Isaac Dennis, junior, 
purchased said fi. fas. fraudulently for the purpose of enfor- 








388 SUPREME COURT OF GEORGIA. 





Dennis et al. vs. Green, adm’r. 





cing the same at some future day against Causey, and of re- 
leasing Isaac Dennis, senior, and the estate of J. M. Dennis 
from the payment of any part thereof; that said fi. fas. were 
paid off with the funds of said Isaac Dennis, senior, and of 
the estate of said J. M. Dennis, and not: with the funds of 
Isaac Dennis, junior, who had just arrived at the age of 21 
years, and had no means of his own; that as soon as the said 
ji. fas. were thus purchased, said administrators commenced 
administering said estate in a most fraudulent and illegal 
manner, paying an account of $150 to Isaac Dennis, senior, 
which was only a pretended account, and paying other large 
sums to accounts which they ought not to have paid, and in 
this way dissipating said estate, refusing to pay said Causey 
anything on said fi. fas. as they had agreed to do; that there 
are $500 worth of effects in the hands of said administrators 
still unappropriated, besides other property—such as a horse, 
cotton, &c. which they have converted to their own use; that 
there is a sufficient amount in their hands to satisfy said fi. 
fas. and no debts against said J. M. except said fi. fa. 
and the account of Causey, and the bill claims that it 
ought to be applied to the payment of said fi. fas. according 
to the original agreement. The bill charges that defendants 
held said fi. fas. three years before the death of Causey, and 
were often informed by him that he would resist its payment 
if endeavored to be collected out of him; that defendants 
well knew that the firm of Causey & Dennis was insolvent, 
and that J. M. Dennis was indebted to said firm and to said 
Causey ; that they did not press said fi. fas during Causey’s 
life, but the said Isaac Dennis, junior, caused the same to be 
levied on property of Causey immediately after his death, 
hoping to sell the same before any one could administer; and 
that said property is advertised and will be sold unless the 
proceedings are enjoined ; charges that said fi. fas. are paid 
off in equity; that Isaac Dennis, junior, has admitted to com- 
plainant that there is one hundred dollars in his hands to go 
towards the payment of said fi. fas. Kc. 

The amendment to the bill charges that the note on which 
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‘said fi. fas. are founded was a firm note; that the estate of 
J. M. Dennis, after paying its indebtedness to the firm of 
Causey & Dennis, or paying said fi. fa. will be solvent, leav- 
ing in the hands of the administrators some $500; that Cau- 
sey, as surviving partner, collected out of the effects of said 
firm turned over by the said Isaac Dennis dollars, 
which was paid out to partnership debts; that complainant 
has been compelled to litigate a claim of 8. J. Ray & Co. 
against said firm; that he has paid out in defending it $100 
for Counsel fees, and that his own services are worth 
dollars; that said suit was decided in favor of said firm, and 
$500 or $600 thus saved; that Causey, at the time of his 
death, did uot own more than $1.300 or $1.400 worth of pro-. 
perty, whilst his debts amounted to $2.000; that complain- 
ant has paid out $300 in expenses of administration, besides. 
other amounts on account of this and other litigation ; that. 
said Causey is hopelessly insolvent; that said Isaac Dennis, 
junior, knew all these facts, but with a view to defraud Cau- 
sey’s estate, and to prevent the Levitts from collecting the 
said judgment out of Isaac Dennis, senior, or the estate of J. 
M. Dennis, procured the transfer of said fi. fas. ; that no at- 
tempt has ever been made by said transferee to collect said 
fi. fas. out of Isaac Dennis, senior, or to obtain judgment 
against the estate of J. M. Dennis, whi¢h ‘he ought to have 
done in justice to the estate of Causey and his individual 
creditors, the said Isaac, senior, and the estate of J. M. Den- 
nis being both solvent. Another amendment charges, that in 
1842 or 1843, the books of the firm of Causey & Dennis were 
turned over to J. M. Dennis, and that he collected on book 
accounts $299, which he appropriated to his own use; that 
the litigation growing out of the claim of Ray & Co. has in- 
volved complainant in an expense of $500; that J. M. Den- 
nis owed Causey & Dennis, by book account, $500 67, which 
he has failed to pay, and which his administrators ought to 
pay. 

Prayer, that said judgment and fi. fa. may be perpetually 
enjoined, so far as the estate of Causey is concerned, and in 
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ease the said fi. fa. is not paid offin equity, that the said 
Isaac Dennis, senior, account with Isaac Dennis, junior, for 
one half of said fi. fa. in pursuance of the agreement set up, 
and that the remainder of said fi. fa. be paid out of J. M. 
Dennis’ estate, according to agreement, and the amount.so 
applied be credited by Causey on his claim against said Den- 
nis; and further, that all the agreements and equities be- 
tween the parties be executed and settled. 

The bill was sanctioned and defendants filed their answers. 
The answer of Isaac Dennis, senior, and Isaac Dennis, junior, 
denies that J. M. Dennis had no means when he went into 
partnership with Causey, but alleges that he contributed as 
much as Causey; denies that Causey made large advances 
for said firm, but states that if he made any, they were small; 
that defendants have frequently heard Causey admit that his 
and J. M. Dennis’ indebtedness to the firm of Causey & Den- 
nis was about the same, and that upon final settlement, nei- 
ther partner would fall much, if any, in debt to the other or 
to said firm; denies that J. M. Dennis was indebted at his 
death to Causey, but states the belief, that if a settlement 
should take place, Causey would be the debtor, and this be- 
lief is strengthened by the fact that J. M. Dennis, during his 
last illness, sent for Causey to have a settlement and Causey 
refused to go, and J. M. Dennis then stated that Causey, 
upon a final settlement, would fall largely in his debt; states 
that J. M. Dennis died in 1845, and Causey, as survivor, 
took charge of the assets of the firm, consisting of notes and 
accounts and the books of said firm, which Causey admitted 
would, if collected, amount to one thousand dollars, and be 
sufficient to pay the claim of Ray & Co. and the debt due to 
the Leavitts, which were admitted by Causey to be the only 
debts due by said firm at the time J. M. Dennis died; states 
that defendants believe a considerable amount of said effects, 
as well as papers to the amount of $1.000 turned over to 
Causey, as survivor, by Isaac Dennis, senior, were collected 
by Causey or complainant; that if the papers in the hands of 
‘Causey were not sufficient to pay the firm debts, it is because 
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they were not collected or not applied to the payment of said 
debts; admits that the Leavitts held a note against the firm 
as charged, but denies that the note was renewed and given 
on the terms and conditions charged in the bill;. Isaac Den- 
nis, senior, expressly denies that he undertook to hecome res- 
ponsible for one half of said note, either as.a denation: to his 
son or otherwise, and states that he signed as security, and 
for the accomodation of said firm, and upon the express and 
repeated promise of Causey that he should never have any 
part of said note to pay; that J. M. Dennis was:not present 
when the note was given, and did not know that he (Isaac 
Dennis) had signed said note until several days aftewards; 
that he had no conversation with J. M. Dennis until after the 
note was given; he states that he has no recollection of ever 
having acknowledged that he was bound to pay said note or 
any portion of it as a donation to J. M. Dennis; and if he 
ever did make such acknowledgment, it was extorted by du- 
ress or fear, and does not bind him; he denies that he ever 
made such an admission. 

The answer admits that judgments were recovered on said 
note as charged, and states that no such agreement as that 
stated was contended for or plead by Causey, in defence of 
the suit brought; admits that no final settlement had taken 
place between Causey and J. M. Dennis, when the latter died, 
but denies aay indebtedness from Dennis to Causey, and says 
no claim has ever been filed by Causey with def ’ts, as adm’ts 
of J. M. Dennis, and no suit commenced ; admits that J. M. 
Dennis left about $1000 worth of property, but states that it 
has been sold and nearly all the money applied to the pay- 
ment of the debts of J. M. Dennis; that they have paid out 
upwards of $300 to creditors, and have retained $520 to pay 
the guardian of H. E. Dennis, who was a ward of J. M. Den- 
nis, and to whom he was indebted in that amount at the time 
of his death; that the expenses of administration are yet to 
be paid, and there are several contested claims against the 
estate, which are sufficient to absorb what came to the hands 
of defendants as administrators; it denies any mismanage- 
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ment of J. M. Dennis’ estate, but says that the same has been: 
fairly administered ; admits that Isaac Dennis, jr. purchasedt 
of the Leavitts the fi. fas. against Causey as surviving part-- 
ner, and Isaac Dennis, sr. and paid the principal and. inter- 
est due thereon, but the said Isaac, jr. denies that he, made 
said purchase for the fraudulent purposes charged in the bill, 
or that he purchased said fi. fas. with any one else’s means 
than his own; states, that although he had just attained to 
the age of 21 years, he had been receiving wages as overseer 
for his father ever since he was 18 years old, and that he 
used his own money in the purchase of said fi. fas. and the 
money of no one else. 

The answer states that the account of Isaac Dennis, sr. the: 
payment of which by defendant is complained of in the bill, 
was for $121 74, and was regularly returned and proven be-- 
fore the Ordinary, and received by him as required by law; 
denies that there is $500 in the defendant’s hands belonging 
to the estate of J. M. Dennis, or any other sum except what 
has been retained to meet the claims already mentioned ; de- 
nies that J. M. Dennis died possessed of property which de- 
fendants, as administrators, have not returned to the Ordi- 
nary, or that they have converted any portion of his estate to 
their use ; states that the horse referred to was the property 
of Isaac Dennis, and the cotton mentioned was sold and ap- 
plied to the payment of J. M. Dennis’ debtg; denies that 
there are no other claims against J. M. Dennis, except said 
ji. fas. and the claim set up by Causey; denies that the ef- 
fects of J. M. Dennis are liable to pay said fi. fa. or that tlie 
claim of Causey can be brought in as a set-off to said fi. fa:; 
states that if Causey ever had any claim, it is barred by lapse 
of time, and denies that defendants ever agreed to pay it’; 
states that Isaac Dennis, jr. had no notice of any defence to 
said fi. fas. when he purchased them, and that he relied upon 
collecting the same out of Causey or Isaac Dennis, sr. both 
of whom were liable for their payment. 

Isaac Dennis, jr. admits that he did not press said fi. fa. 
during Causey’s lifetime, because Causey desired indulgence, 
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but denies that’ Causey ever notified him that he (Causey). 
would not pay the same, or that he would defend it; admits: 
that Causey did at one time insist that Isaac Dennis, sr. was: 
bound to pay one-half of said fi. fa. under the alleged agree-. 
ment, and offered repeatedly to pay the other half; denies 
that the firm of Causey & Dennis was insolvent, but alleges: 
that: there were effects enough, if collected, to pay all their 
debts; denies that the f. fas. purchased from Leavitts have 
been paid-out of the effects of J. M. Dennis’ estate. Isaac. 
Dennis, jr. admits that he has caused Joel B. Morgan, the 
Deputy Sheriff, to levy said fi. fa. upon some property in. 
Knoxville belonging to Causey, but denies that the attempt. 
to collect said fi. fa. is fraudulent ; denies that said fi. fa. has. 
been paid off in equity or otherwise, but insists that the same: 
is*valid and subsisting; denies that said levy was made for 
fraudulent purposes, or to take an improper advantage of 
Causey’s estate; Isaac Dennis, sr. denies that he had any 
thing to do with the purchase of said fi. fas. but admits that 
the debt is just and ought to be paid by Causey’s estate. 

The answer admits that defendants may have said, that if 
there was any balance in their hands as administrators, after 
paying the individual debts of J. M. Dennis, they might ap- 
ply it towards the payment of said fi. fa. but denies that they 
were under any obligation to make said promise, or that if 
they did, they ever admitted that there would be a balance 
of more than $15 or $20; denies that there can be any lar- 
ger balance, if any at all, in their hands, or that such mat- 
ters can be plead by complainant as a defence to said fi. fa. 
without instituting a proceeding for the settlement of the af- 
fairs of said partnership of Causey & Dennis. 

The answer of Isaac Dennis, jr. to amended bill, denies 
that the note upon which said fi. fa. is founded, was a firm 
note of Causey & Dennis, but admits that the firm name was 
signed by Causey after the firm was dissolved, and states that 
it was done without the authority or knowledge of J. M. Den- 
nis, as defendant believes; admits the litigation with Ray & 


voL. xx-50 








804° SUPREME COURT OF GEORGIA. 


Dennis eal. vs. Green, adm’r. 





Co. the employment of Counsel and their payment, so far as; 
defendant knows, of the amount of fees mentioned in the bill; 
admits that said suit was successfully defended; states that 
Causey admitted, in his lifetime, that if said suit should be 
decided in his favor, there would be assets enough in his 
hands, belonging to said firm, to pay said fi. fa.; states that 
defendant does not know the value of the estate left by Cau-. 
sey, but knows that a house and lot in Knoxville, belonging 
to said estate, sold for $580; does not know how much com-.- 
plainant has paid Counsel for services rendered: does not: 
know what other expenses complainant will incur on account 
of the litigation mentioned in the bill, but denies that they 
can be brought in as a set-off to said fi. fa.; does not know 
what debts Causey owed, but insists that the fi. fa. takes pre- 
cedence of them all; admits that Causey’s estate is insolvent, 
but denies that Isaac Dennis, jr. knew of this fact and the. 
other facts charged in the bill at the time he bought said fi. 
fa. or that he bought the same for the fraudulent purposes 
charged, or that there was any fraud in the transaction what- 
ever ; admits that defendant made no attempt to collect said 
ji. fa. out of Isaac Dennis, sr. for the reason that he was. 
merely security, and defendant believed it was not equitable - 
to force payment out of his estate whilst there was sufficient 
property of the principal to pay it; nor did defendant attempt. 
to get judgment against the estate of J. M. Dennis, because, 
having judgment against the other parties, he believed the 
money could be made without it; and further, he did not be- 
lieve the estate of J. M. Dennis ought to pay any portion of | 
said debt, for reasons already set forth; admits that the es- 
tate of Isaac Dennis, sr. is solvent, but states that if the es-- 
tate of J. M. Dennis has to pay any part of said fi. fa. it will 
be insolvent ; denies that defendant was not actuated, in the - 
purchase of said fi. fa. by the same considerations which usu- 
ally control in a fair business transaction for profit; admits 
that he was administrator of J. M. Dennis when he bought 
said fi. fa. &e. 

The answer admits that the books of Causey & Dennis be- 
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‘ing in the possession of J. M. Dennis at the time of his death, 
fell into the hands of defendant and remained in his possés- 
sion a short time, but that he turned them over to Causey as 
already stated ; denies all knowledge or belief that J. M. Den- 
nis ever collected any amount due on said books. 


JoEL B. Morean also filed an answer in which nothing 
material is stated, except the statement, that since the death 
of Causey, he has heard Isaac Dennis, jr. say, that there had 
been terms of settlement of said fi. fa. proposed, according to 
which, if the propositions on both sides were acceded to, said 
fi. fa. would be entitled to a credit of $100, and that the day 
‘on which Causey died was the day when it was to be ascer- 
tained whether the terms would be acceded to; but in conse- 
‘quence of Causey’s death, no interview was had by the par- 
ties on the subject. This answer admits that Morgan, as 
Deputy Sheriff, has levied said fi. fa. on property of Cau- 
sey worth $800 or $900. 


The parties went to trial in the Court below on the bill and 
cand answers, the fi. fa. by virtue of which the levy was made 
the transfer thereon, being also introduced in evidence. 


The Court charged the Jury, that if they believed from the 
evidence that the note on which the execution was founded, 
was given for or in renewal of a co-partnership debt of Cau- 
sey & Dennis, and that said Causey’s separate or individual 
estate was not more than sufficient to pay his individual debts, 
that they should find for complainant, on the ground that 
Causey’s individual estate or property in the hands of his ad- 
ministrator, was first liable for the payment of his individual 
debts; that they should look to the amendment to complain- 
ant’s bill and the answer thereto, to ascertain if there were 
such individual debts and the amount thereof; that if the 
Jury believed from the evidence that the estate of J. M. Den- 
nis, the other partner, was not more than sufficient to pay its . 
individual debts, they might divide the payment of the exe- 
cution between Causey’s estate and the estate of J. M. Den- 
nis—making each pay half of it. 
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The Jury found the following verdict: “We, the Jury, 
find for Isaac Dennis, jr.” 

Complainant moved for a new trial, on the grounds— 
1st. Because the Jury found contrary to evidence and the 
charge of the Court. 

2d. The Jury found contrary to evidence and the weight 
of evidence. 

The Court sustained the motion and granted a new trial 
on the first ground taken, and defendants excepted, assigning 
as error the charge of the Court andthe order granting a new 


trial. 
Gzo. R. Hunter, for plaintiffs in error. 
G. P. CutvernousE; Miter & Hatt, for defendant. 
By the Court.—Bennin@, J. delivering the opinion. 


[1.] The motion for the new trial in this case, was put 
upon these grounds: 

That the verdict was contrary to the evidence and to the 
charge of the Court, and to the weight of the evidence. 

The Court below granted the motion and puts its decision 
on the ground that the verdict was contrary to the charge of 
the Court, thereby leaving room for the inference that it con- 
sidered the other grounds untenable. 

If this was the opinion of the Court in respect to those 
grounds, it is one with which we agree. The whole evidence 
consisted of the fi. fas. the transfers of the fi. fas. and the 
answer. ‘The answer denied every equity giving allegation 
in the bill; and the fi. fas. and their transfers were not 
contradictory of any thing in the answer. 

The whole question, then, whether the motion should have 
been granted or not, is reduced to this: was the charge of 
the Court right? for the facts of the case are such that the 
verdict is manifestly against the charge of the Court. 

And we think that the charge of the Court was not right 
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Tt.can hardly be said that the doctrine of the charge was the 
doctrine of the English Court of Chancery, at the time when 
the law of England was planted in Georgia. But whether 
that be so or not, we think that the doctrine is in conflict with 
Jaw. which the State has since made for itself. The words of 
the Judiciary Act of 1799 are as follows: ‘and all the pro- 
perty of the party against whom such verdict shall be en- 
tered, shall be bound from the signing of the first judgment.” 

The Act of 1810, “to point out a regular and definitive 
rule for the priority of judgments,’ declares that “all the 
property belonging to the defendant or defendants, shall: be 
bound and subject to the discharge of the first judgment.” 
(Cobb's Dig. 494, 495.) 

If all of the defendant’s property is bound, that which he 
holds as partner, must be bound as much as that which he 
holds otherwise than as partner. The words have that ex- 
tent of meaning, and there is nothing in any Statute to re- 
strict them. On the contrary, there are other Statutes which 
countenance this large import of the words, as the Statute of 
1818, “ poititing-out the mode of collecting'a certain descrip- 
tion of debts therein mentioned,” and that of 1820, “to reg- 
ulate the. mode of prosecuting actions against contractors 
and co-partners, in certain cases.’’ (Cobb’s Dig. 483, 484.) 

We think, therefore, that all of the property of a defend- 
ant in judgment, is equally bound by the judgment; and 
this, although some of the property may be such as he holds 
as member of a partnership which, itself, needs all of its pro- 
perty for the payment of its own debts. 

If we are right in this, the charge of the Court was wrong; 
and if that was wrong, the verdict’s being contrary to it, was 
no objection to the verdict. 

We are constrained, therefore, to reverse the judgment 
granting the new trial. 
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No. 69.—ALa@ERNOoN S. Harrrina@e,. plaintiff in error, vs, 
WituiaM McDaniz1, defendant in error. 


-[1.] To authorize the Jury to assess damages upon appeals, two things must 
satisfactorily appear, nanicly : that the appeal was frivolous, and intended 
for delay only. 


[2.] It is competent to prove by defendant’s Counsel that he advised the ap. 
peal to be entered, under the honest belief that the ground or grounds 
were good. 


[3.] A defect in the process of the Court need not be pleaded. It may be 
taken advantage of at any time—being good in arrest of judgment, or even 
to set it aside after it is rendered. 


Complaint, in Dooly Superior Court. Tried before Judge 
Powers, April Term, 1856. 


This action was brought on a note for $400 in Dooly In- 
ferior Court, by Algernon S. Hartridge against William Mc- 
‘Daniel. The defendant confessed judgment and entered an 
-appeal to the Superior Court. 

On the trial in the Superior Court, plaintiff introduced the 
mote and closed. 

Thomas H. Dawson, the Attorney of defendant, was intro- 
-duced as a witness for the defence, and testified, that he ad- 
vised defendant to enter an appeal from the Inferior to the 
Superior Court, on the ground that the process attached to 
plaintiff ’s declaration bore test in the name of one of the Jus- 
tices of the Inferior Court only; and that in giving said ad- 
vice, he was honest in the belief that the same was a good 
cause of appeal and a good legal defence. Plaintiff’s Coun- 
sel objected to this testimony, on the ground that no plea had 
been filed in said case, and that said testimony was incompe- 
tent to go before the Jury to prevent them from finding dam- 
ages for a frivolous appeal. ‘The Court over-ruled the ob- 

_ jection, holding that if the defence was a good one, no plea 
was necessary. 

The evidence having closed, the Court charged the Jury, 
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that in determining the question of damages for a frivolous 
appeal, they must look exclusively to the intention of the: 
party in entering the appeal, and if they should believe that: 
the defendant in this case entered the appeal by the advice 
of his Counsel, and that his Attorney was honest in the be+ 
lief that he had a good cause of appeal, they ought not to find 
any damages, but only the principal and interest due in said. 
case. 

The Jury returned a verdict for the principal and interest 
due on the note, with costs. 

Plaintiff complains that the Court erred in admitting the 
testimony of Dawson, and in giving the charge above recited. 


Cook & Monrrort, for plaintiff in error. 


Tuos. H. Dawson, for defendant in error. 


By the Court.—Lumpx1y, J. delivering the opinion. 


[1.] Before the Jury is authorized to assess damages, they. 
must be satisfied of two things, namely: that the appeal was 
frivolous, and intented for delay only. This is the language 
of the law. (Cobb, 495.) 

Six months ago we had two cases returned to this Court, 
at this place, upon the very ground upon which this appeal 
was entered; that is, that the process was attested in the 
name of but one only of the five Justices of the Inferior Court. 
Then, for the first time, an authoritative interpretation was 
put upon the Statute. And we did not hesitate to certify 
that in our opinion the writ of error was not prosecuted for 
delay only. We must not stultify ourselves, which we should. 
do, were we to reverse the judgment of the Circuit Court. 

And it will not do to prescribe a rigid and arbitrary rule 
which would deter parties from litigating their rights in Courts 
of Justice. Since the organization of this tribunal, I recol-- 
lect-but one case only where we have refused to certify that 
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the appeal was not, in our opinion, intended for delay. And 
yet, how many judgments have been reversed. 

We appeal to the bar, if they have not been over-ruled on 
points in which they entertained the greatest confidence, and 
sustained on grounds which they scarcely considered worth 
arguing. Tot homines quot sententie: So many men sd 
many opinions. A distinguished citizen of this State was 
saved, by the decision of this Court, from ruin upon a point in 
the record, against the insertion of which he remonstrated 
with his Counsel as ridiculous, he being himself a lawyer of 
eminence; and the judgment below was affirmed against him 
upon every other. 

Interest is ordinarily compensation enough for money. If 
a creditor take from his debtor more than lawful interest, he 
can be compelled to refund usury, thus voluntarily paid. 
The damages allowed by the Statute are in the nature of a 
penalty. Hence, the Jury must be satisfied that there is an 
intention to delay the creditor frivolously. If there be good 
ground for the appeal, no damages can be recovered, not- 
withstanding the intention was to delay the debt. So, on the 
other hand, although the cause of appeal be frivolous, still, 
if the animus—the intention to delay—be wanting, damages 
cannot be found. Irue, the Jury may infer the intention 
from want of good cause. 

By striking out the defendant’s plea or pleas, and thusex- 
eluding his testimony, the case often comes very naked before 
the Jury. And yet, the defendant may have had entire con- 
fidence in the defences which he set up. 

Counsel depict in fervid terms the mischiefs sition they 
imagine will follow, if parties are allowed to shield themselves 
from damages under the advice of unprincipled or unskil- 
ful Attorneys. 

This will rarely, if ever, occur. The Legislature have cast 
a foul stigma upon the profession by disqualifying them as 
witnesses. Let us not further degrade ourselves. No opin- 
ion can be sustained, based upon the hypothesis of Counsel, 
namely: the want of skill or integrity at the bar. 
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f2.] It is further argued, that the evidence of Thomas H. 
Dawson was inadmissible, there being no plea to authorize it. 

[3.] But the objection was, to what Counsel supposed to 
be a fatal defect in the process. It need not be pleaded. If 
good, it might be taken at any time. It was sufficient, not 
only to arrest the judgment, but to set it aside afterwards. 





No. 70.—E. C. Granniss, administrator of John D. Dacey, 
deceased, plaintiff in error, vs. Joun Masset, defendant. 


[1.] If A levies on the land of B, his judgment debtor, sells it and bids it off 
himself, he cannot proceed to re-levy or claim money in Court arising from 
the sale of other property, or otherwise collected and belonging to the de- 
fendant, until he has accounted for his bid. 


Motion to distribute money. Bibb. Decided by Judge 
Powers, May Term, 1856. 


EK. C. Granniss, as the administrator of John D. Dacey, 
deceased, moved a rule to distribute the sum of $800—a 
fund in Court belonging to the estate of said Dacey. 

Pending this motion, John Massett, by his Counsel, ap- 
peared before the Court and represented that he had become 
the security of John Dacey on the appeal in a suit at the in- 
stance of Sherod H. Gay vs. John Dacey; that judgment had 
been obtained against him as such security; that he had paid 
off said judgment and had control of the same, and claimed 
so much of said sum of $800 as was necessary to reimburse 
him as such security. 

This claim was resisted on the ground that the judgment 
had been satisfied in the hands of said security. 

The case was submitted on the following agreed state of 
facts, to-wit : 

VoL, xx-51 
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' That a lot of ground in the city of Macon belonging to said 
Dacey was levied on by the Sheriff of Bibb County under and: 
by virtue of said fi. fa. which lot was sold by said Sheriff on 
the Ast Tuesday in June, 1855, at that time there being no 
administration on Dacey’s estate; at which said sale said 
John Massett bid off said lot, which was knocked down to. 
him at a price or bid sufficient to pay off and discharge said’ 
ji. fa. ; that Massett never paid any of said purchase money, 
nor complied with said sale, nor had a deed for the lot been 
made by the Sheriff; and that since said sale said lot had 
been, and now is vacant, and that neither said Massett nor 


the administrator of said Dacey had taken possession of said’ 


lot, said Massett forfeiting his bid, and so notifying the Sher- 
iff. 


On argument had upon these facts, the Court adjudged: 


that the said Massett, as security for Dacey, should be reim- 
bursed out of said fund in Court.| 
Counsel for Granniss, administrator, &c. excepted thereto. 


Stusss; Hitt & Tracey and L. N. Wuirrte, for plain- 
tiff in error. 


E. A. & J. A. Nisbet, contra. 
By the Court.—LumPxiy, J. delivering the opinion. 


[1.] The only question in this case is, when a plaintiff bids 
off property of his debtor at Sheriff’s sale, brought to the 
block by levy and sale, under his own fi. fa. can he, after re- 
fusing to comply with his bid, come into Court and have his 
execution satisfied out of other monies of the debtor, and thus 
drive the latter to his action to recover out of him the amount 
of his bid? 

In stating the case thus, we have intentionally avoided the 
supposed technical difficulties in putting it upon the doctrine 
of set-off. And we can see no practical difficulty in holding 
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that the plaintiff shall account for his bid before he shall be 
allowed to levy and sell other property, or claim money. 

Does not justice sanction—yea, demand this course? 
Would not a contrary practice be highly oppressive to debt- 
ors? Can it be right to allow the creditor to force the de- 
fendants’ property into market, bid it off himself, refuse to 
pay for it, but proceed to levy and sell again or claim mo- 
ney and drive the debtor to his action—at the end of which, 
perhaps, he would realize nothing by reason of the insolvency 
of the plaintiff? We cannot think so. 

It is said that the plaintiff may have substantial and suffi- 
cient grounds for refusing to comply with his bid. Let him, 
then, while the money is impounded, and before it is distrib- 
uted, tender an issue and try the question before a Jury, if it 
be one of fact, or the Court, if it be one of law. This will be 
the cheapest and most direct way of settling the matter; and 
for that reason, commends itself to our approval. 

When this credit is allowed, the purchaser, Massett, will 
be entitled, of course, to a deed from the Sheriff to the land, 
as well as an acquittance for the amount of his bid. 





No. 71.—Etiza A. Brown, adm’r, &c. of T. A. Brown, de- 
ceased, et al. plaintiffs in error, vs. Isaac C. HaRRIs, adm’r, 
&c. defendant. 


{1.] If creditor and debtor, and another person agree, before the debt falls 
due, that person shall be substituted for the debtor, the debt is extinguished 
-as to the debtor, and that person becomes a debtor in his place. 


Assumpsit, in Bibb. Tried before Judge Powrrs, May 
Term, 1856. 


Samuel M. Alsabrook, in his lifetime, brought an action 
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against the late firm of Brown & Harris, to recover an amount 
claimed to be due him for the hire of a slave.° 

The ground of defence set up was, that the defendants, 
Brown & Harris, hired the negro in question to be employed 
as a servant in the ‘“‘ Washington Hall” hotel, and that after 
the hiring, they sold out their interest in said hotel to Ro- 
gers & Meara, who assumed this among the other.debts con- 
tracted by defendants for the use of said hotel; that this ar- 
rangement was accepted by the owner of the servant and that 
they were released. (‘Ihe original parties to the suit having 
died, their proper representatives were made parties.) 

On the trial, plaintiff proved by Sampson M. Lantrr, that 
he, witness, as the authorized agent of Brown & Harris, hired 
servant Ben from J. C. Ilarris, as agent for some one, he did 
not know whom, and at the time, gave said Harris an instru- 
ment in writing, of which this is a copy: 


“ Messrs Brown & Harris: 

Pay Isaac C. Harris for hire of Ben, per year, one 
hundred and thirty dollars, and clothe him; also, pay month- 
ly, quarterly, or when called for. 

S. M. LANIER, for Brown & Harris. 
Washington Hall, Macon, July 16th, 1850.” 


Also, that the two receipts of twenty-five dollars each, one 
dated May 4, 1850, and the other April 18, 1851, indorsed 
on said draft, were in the handwriting of E. §. Rogers, one 
of the firm of Rogers & Meara; that Brown & Harris sold 
out their Washington Fall interest to Rogers & Meara, about 
the 11th February, 1850, and that the negro, Ben, still re- 
mained in the hotel under the latter; that said Harris, by 
direction of witness, called on Rogers after the above date 
for said hire, and that he called on him several times there- 
for. 

The witness states, further, that according to the custom 
of hotels, upon a change of proprietors, all servants hired in 
the hotel are turned over to the new proprietor, and the hire 
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dates from the time of the change; and the owners of servants 
-either remove them or look to the new proprietors for their hire. 
The negro owners made out their bills against Rogers & 
Meara, without any exception, after the change. 

The testimony of the above named witness, taken by com- 
mission, when offered in evidence, was objected to on the 
grounds—lst. That it showed a different cause of action from 
the one sued on. 2d. That it was sought thereby to vary 
the contract which was shown to be in writing. 

The Court over-ruled the objection, and Counsel for de- 
fendant excepted. 

The plaintiff having here rested his cause, defendant’s 
Counsel then moved for a non-suit, because the contract 
proved was a special contract; that there was no proof of 
plaintiff’s interest in the subject matter, and that the action 
should have been brought by J. C. Harris. This motion was 
also over-ruled, and defendant excepted. 

Defendant then proved by said E. 8. Rogers, that he had 
seen the draft, a copy of which is above given; that he, as 
one of the firm of Rogers & Meara, had agreed with said 
Isaac C. Harris to adopt said contract of hire, upon the terms 
specified in said draft; by which agreement with Harris 
plaintiff was to look to the firm of Rogers & Meara for the 
said hire. Said firm paid fifty dollars on said draft, 


Defendant having closed, the Court charged and refused 
to charge the Jury, as will below appear. 4 

There was a verdict for plaintiff; whereupon, Counsel for 
defendant moved for a new trial, on the following grounds: 

Ist. Because the Court erred in allowing so much of the 
“interrogatories” of S. M. Lanier to be read to the Jury as 
sought to vary the written contract for the hire of the negro. 

2d. Because the Court allowed the suit to proceed in the 
name of the administrator of Alsabrook, deceased, when the 
writing shows it was made with J. C. Harris, in his own right. 

3d. Because the Court erred in refusing te charge as re- 
quested— 
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“That if the Jury believe, from the evidence, that the 
plaintiffs and defendant, and Rogers & Meara, got together, 
and by consent of. all parties, it was agreed that Rogers & 
Meara should be substituted as the debtors for the negro hire, 
in lieu and stead of Brown & Harris; and plaintiff, in pursu- 
ance of said agreement, did actually substitute Rogers & 
Meara for Brown & Harris—if you so believe, you will find 
for defendants.” 


And in charging that— 


“A mere substitution by the plaintiff of Rogers & Meara 
as debtor in the place of Brown & Harris, unless the debt 
was abrogated as to Brown & Harris, would not be sufficient. 
The case turns on a narrow point of law; and if you believe, 
from the evidence, that plaintiff received Rogers & Meara as 
debtor, and cancelled the obligation as to Brown & Harris, 
then you will find for defendant; otherwise, you will find for 
the plaintiff.” 


To all which defendant excepted. 

L. N. Wuitt.e, for plaintiffs in error. 

Por & Grier, for defendant. 

By the Court.—BeEnNING, J. delivering the opinion. 


[1.] The charge requested should, we think, have been gi- 
ven. In our opinion, “a mere substitution by the plaintiff of 
Rogers & Meara as debtor, in the place of Brown & Harris,” 
would, of itself, have abrogated the debt as to Brown & Har- 
ris. That, as we conceive, would be the necessary effect of 
such a substitution. 

And because the Court failed to give this charge, we grant 
a new trial. 
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Some remarks may, however, with propriety, be made on 
the other points in the case. 

The first of these was, that the testimony of S. M. Lanier 
proved a different cause of action from that sued on; and 
therefore, should not have been received. 


The cause of action which that testimony proved, was a 
contract of Brown & Harris made with Isaac C. Harris, as 
the agent of some one, whom the testimony did not show. 
The testimony, therefore, showed a cause of action in favor 
of some person other than Harris. The cause of action sued 
on, was sued on by another person than Harris, viz: Alsa- 
brook. The testimony, therefore, was not inconsistent with 
the cause of action. 

This first point, therefore, is not true in fact. 

The second was, that it was sought by the testimony to 
vary the contract—a contract which it was shown was in wri- 
ting. The meaning of this probably is, that the contract, as 
“it was proved, did not show upon its face that Isaac C. Har- 
ris, one of the parties to it, was a party to it as agent; and 
the testimony of Lanier went to show that Harris was a party 
to it as agent. 

But does it follow, that when a contract is merely silent as 
to whether a party to it is a party as principal or a party as 
agent, it varies the contract to show that he is a party to it 
as agent? In such a case, is it inconsistent with what is ex- 
pressed, that the party should be a party as agent? If itis, 
then when a written contract is silent as to whether a party 
to it is principal or is surety, it is equally inconsistent with 
the contract that he should be a surety. Yet, it is generally 
agreed, that the party’s being a surety is such a case as is 
not inconsistent with the contract. That, clearly, is the view 
which our law takes of the matter; for it allows sureties to — 
make ‘special defence ;’’ i. e. to show that they are sureties 
for the purpose of acquiring the right to control the judg- 
ment; and to do this even after judgment. (Cobb's Dig, 
693.) 
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We, therefore, are not prepared to say that the Court erred. 
with respect to this point. 

As to the grounds of the motion for a non-suit, if the proof 
was defective as to Alsabrook’s “interest in the subject mat- 
ter,” i. e. was defective in not showing that he was the person: 
who was the principal, of whom Isaac C. Harris was agent,, 
the deficiency may, perhaps, be supplied on the new trial. 

The proof, as it stands, is, that Harris was agent for some~ 
body ; and Harris is representing Alsabrook in the case. 

That is an admission which is good (so far as he is con- 
cerned) to show that Alsabrook was the person for whom he 
was agent. Is this enough? Hardly, perhaps. But this 
question was not argued. 





No. 72.—TueE Centra Bank oF GEoratI,, plaintiff in error,. 
vs. PETER SOLOMON, executor of William Solomon, deceas-. 
ed, defendant. 


[1.] A Statute of Limitation cannot bar for lapse of time before its passage; 
but if a reasonable time be fixed from the period at which the Statute goes 
into operation, it will be good. 


Complaint. Bibb. Tried before Judge Powrrs, May 
Term, 1856. 


The Central Bank of Georgia instituted an action against 
the executor of William Solomon, deceased, to recover a sum 
of money due upon a promissory note given by the deceased 
in his lifetime. 

Defendant pleaded the Statute of Limitations. 

Upon the trial, plaintiff demurred to this plea on the ground 
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that the Statute did not run as against the Central Bank, and. 
moved to dismiss the same. 

The Court over-ruled the motion, and the Jury, under the. 
instruction of the Court, found for the defendant. 

To this ruling Counsel for plaintiff excepted. 


L. N. Wurtz, for plaintiff in error. 
Srusss & Hitt, contra. 


By the Court.—Lumpxiy, J. delivering the opinion. 


[1.] This case involves the construction, generally, of the 
Statute of Limitations passed by the last Legislature. 

To a great extent, this is an embodiment or consolidation. 
of all the previous law upon this subject. It creates a few 
new bars where none had existed before; shortens others 
and makes other changes to which we need not particularly 
advert. 

The XXXVIIIth section declares, that ‘when, by the pro-. 
visions of this Act, a private person would be barred of his 
rights, the State shall be barred of her rights under the same 
circumstances.” (Pamphlet Acts, p. 237.) 

Under this provision it is contended, and the Circuit 
Court so held, that where more than six years had run against 
a note due the State, on the first day of June, 1856, when 
this Statute went into operation, the cause of action was gone; 


that is, that the Act applied to, and retroacted on existing” 


contracts, without allowing any time within which the same 
might be enforced. 

We should struggle hard against such an interpretation of 
this Act. As between private persons, it could not and would 
not be enforced. In Pratt vs. Vattier and others, (1 Me. 
Leans’ Rep.146,) the Court say, ‘ It would scarcely be con- 
tended that it would be in the power of the Legislature to 
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prevent, by special provision, the prosecution of any action 
for the recovery of a right where the limitation had expired 
before the passage of the Act. Such Acts must be prospect- 
ive, although the time within which suit must be brought may 
be limited by legislative discretion.” 

Indeed, it is not contended that the Legislature has the 
power to bar an action by a provision entirely retrospective 
in its operation—as between private persons. And we un- 
derstand from the law itself that the same rule of exposition: 
is to be applied as between the State and a private person. 
The Act intends to put all on the same footing. 

A judgment lien on land is taken away under this Act, 
where the property has been four years in the possession of 
a bona fide purchaser. Formerly, it took seven years to oust 
the creditor. Suppose four years had already elapsed when 
the Act went into operation, would any Court hold that the 
short term created by this Act would be enforced? So, a 
legatee or distributee is required to sue in ten years. But. 
suppose that time has already expired, is the right gone? 
We apprehend not. Neither did the Legislature intend that 
all open accounts due the State on the State Road and else- 
where should be lost, provided four years had already elapsed 
since the account fell due, or six years, ifa note debt. Lan- 
guage the most plain and unequivocal must constrain us to 
take such a leap in the dark as this. 

As time was not counted against the State, until this Act 
went into operation, the same bar will be reckoned against 
her from and after the first day of June, 1856, as would be. 
applied to private persons, both as to existing as well as fu- 
ture contracts. This will give the State a reasonable time, . 
because it is the statutory time within which to enforce her 
contracts. 

It is stated that the 58th section was designed to discharge 
certain persons from their liability. We will not believe that 
the Legislature sought, in this covert manner, to release a 
portion of its debtors. That they have the power to do this, 
we will not deny. But we doubt not they will exercise it 
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openly, naming the individuals and their reasons, whenever 
they see fit to bestow such a boon. ; 





No. 73.—Joun Moors, administrator of George Moore, de- 
ceased, plaintiff in error, vs. Bast A. WISE, defendant in 
error. 


{1.] To authorize this Court to grant a new trial on the ground that the-ver- 
dict is not supported by the evidence, the verdict must be one “ decidedly 
and strongly against the weight of the evidence,” and one in favor of 
which there is only “ some slight evidence.” 


Case, in Bibb Superior Court. Decided by Judge Powers, 
May Term, 1856. | 


This was an action brought by plaintiff in error against de- 
fendant in error, to recover damages for breach of a contract 
to repair the roof of a warehouse belonging to plaintiff’s intes- 
tate in the city of Macon. 

The case came on to be tried in the Court below, when the 
‘following testimony was submitted to the Jury: 


Plaintiff introduced a written proposal of defendant to do 
the work, which is as follows: “ Proposal for tinning valleys, 
painting and repairmg the whole of the roof of Field & 
Adam’s warehouse.”’ 

“*T propose to put in anew valley around both the inner and 
outer wall: four feet wide, laid over the old valley, soldered 
and made perfectly tight. There is in the whole valley fifty- 
two squares, ninety-six feet, which I will lay down for five 
hundred and twenty-nine dollars. There is in the whole roof 
two hundred ninety-nine and a half squares, which I will re- 
pair and paint with two good coats of fire-proof paint for five 
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hundred and twenty-five dollars, or for one dollar twenty-five 
cents per square. Doing the work in a reasonable time, 
after allowing time for ordering tin, paints and oils from 


New York. (Signed,) 
B. A. WISE.” 


WASHINGTON PoE sworn, stated that plaintiff’s intestate 
paid defendant $1.102 for the work specified in the contract ; 
and that the above proposal was accepted and was the con- 
tract under which the work was done. 

AmBROSE CHAPMAN sworn, stated that he bought the ware- 
house upon which the work was done, by defendant, from 
plaintiff soon after the work was done, and that owing to the 
bad condition of the roof, he took plaintiff’s bond, conditioned 
to make the roof right; that afterwards, plaintiff desiring to 
be relieved from his bond, asked him what he considered it 
reasonably worth to repair the roof; that he estimated it 
worth $500, but took $400 and delivered up the bond; -he 
knew nothing of the contract to repair the roof, nor does he 
know whether the leaking was owing to the defective manner 
in which the work was done; the roof leaked badly soon after 
defendant did the work. 

C. G. WHEELER sworn, stated that soon after defendant re- 
paired the roof, the room occupied by him in said warehouse 
leaked badly, and nearly as bad as before the work was done; 
that it leaked in one place immediately under one of the val- 
leys. The balance of the roof leaked, but he did not know 
much about any other part of the warehouse except the room 
he occupied ; he knows nothing about the contract between 
plaintiff and defendant; does not know how defendant exe- 
cuted it, or whether the leaking was owing to the manner in 
which he executed it. 

JoHN HoLiineswortH testified, that he is in the habit of 
visiting the warehouse in question; knows when defendant 
repaired the roof; the roof leaked soon after the work was 
done. Taking into consideration that the work was to cost 
$1.102, to make it good would require one-half—say $500 ; 
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ihe knows nothing of the contract and nothing about the man- 
mer of its execution, or about the damages that plaintiff ought 
to recover for its unfaithful execution. 

James W. Knott testified, that he was familiar with the 
warehouse both before and after the repairs were made by 
defendant; the roof leaked badly before the repairs were 
done; since then it leaks in the said house upon the desk 
where the books are kept—so much so that when it rains the 
books have to be removed to another place; it leaks under 
tthe valleys all around the wall—so much so that the. cotton 
thas to be removed to prevent it from being injured when it 
rains; he knows nothing about the contract or the manner in 
which it was executed by defendant. 

Plaintiff closed and defendant introduced the following tes- 
‘timony: 

JaMES A. NisBET testified, that he was the agent of plain- 
tiff’s intestate to make the contract for the work. The in- 
strument introduced by plaintiff contains the terms of the 
contract; the money was paid by plaintiff for the work, 
amounting to $1.102; the work, when done, was accepted by 
him for said George Moore, and he considered the work done 
according to contract. | 
_ Ws. B. Bennett testified, that he is a tinner by trade; 
has been in the trade since he was fifteen and a half years 
old—13 years; that he did the tin work upon the roof for 
defendant and saw the painting done; the tin work upon the 
-yalleys was done as well as he could do it, and he considered 
it well done; the old tin roof was not soldered, but the tin 
was lapped over and white lead put in, and when it became 
‘heated. by the sun it would pull apart; the whole roof was re- 
paired and: painted; witness and defendant looked carefully 
-over the roof and repaired every defective part; defendant, 
he thought, had more done than the contract required; while 
the contract was going on, and after the valleys were repair- 
-ed, the water stood in the valleys; the wooden sheeting was 
-of plank, tongued and grooved, and he thinks the water got 
«under the tin above and ran down under the valleys, which 
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he thinks caused it to leak under the valleys; the materials 
used were of good quality. 

Joun B. Ross testified, that about the time defendant 
‘the work for George Moore, he sold him paints, &c. and they 
were of good quality. 

The Jury found a verdict in favor of defendant. 

Whereupon, plaintiff inoved for a new trial on the following 
grounds : 

1st. Because the Jury found contrary to law. 

2d. Because the Jury found contrary to the testimony and 
the justice of the case. 

“ The Court refused a new trial, and plaintiff’s Counsel ex- 
cepted. 


Por & Grizr, for plaintiff in error. 
E. A. & J. A. NisBet, for defendant in error. 
By the Court.—Bexxin@, J. delivering the opinion. 


[1.] The motion for the new trial was put on these grounds: 

That the verdict was contrary to law. 

That it was contrary to the evidence and to the justice of 
‘the case. © 

There is nothing in the case to make the verdict contrary 
to law or the justice of the case, unless it be true that the 
verdict was contrary to the evidence. The only question, 
therefore, is, was the verdict contrary to the evidence ? 

In order to authorize this Court to grant a new trial, on 
the ground that the verdict is contrary to the evidence, it is 
necessary that the verdict should be one which is “ decidedly 
and strongly against the weight’ of the evidence—one in 
favor of which there is only “‘ some slight evidence.” (Acts 
1853-4, 47.) 

This, we think, is not such a verdict. There is a good 
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deal of evidence in favor of this verdict—perhaps as much ag 
there is against it. 
We must, therefore, affirm the judgment. 





No. 74.—CHares CAMPBELL & Co. plaintiffs in error, vs. 
Exiza A. Brown, adm’x, et al. defendants. 


[1.] If two of three defendants have paid their proportion of a joint debt, and - 
the plaintiff, upon sufficient consideration, release the third from his pro 
rata share, it discharges the other two. 


Illegality, in Bibb. Tried before Judge Powers, May 
Term, 1855. 


Jesse Dunn obtained a judgment for $3.447 50 against 
Theodore A. Goodwin, Thomas A. Brown and Judge W. Har- 
ris, in the Inferior Court of said county. 

. Subsequently, the said judgment and the fi. fa. founded 
thereon, were transferred by said Dunn to L. N. Whittle, and 
by him to Charles Campbell & Co. 

The assignees having caused the said fi. fa. to be levied on 
certain real estate of Thomas A. Brown, one of the defend- 
ants, he thereupon made affidavit that said execution was pro-. 
ceeding illegally against his property, on the ground that 
said judgment and fi. fa. issued against all three of the de- 
fendants jointly; that said defendants were all jointly inter- 
ested in the note, which was the foundation of the action upon 
which said judgment had been obtained; that said Brown, 
had paid, in cash, $2.583 in part payment and discharge of 
said judgment; since which time Charles Campbell & Co. 
had advanced the balance of the money due thereon, and had 
released and discharged T. A. Goodwin, the said co-defend- 
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ant, from all liability thereon, without the knowledge or con-. 
sent of his co-defendants, and that such release to him oper-- 
ated as a release to the others. 

Issue was joined on this affidavit of illegality, and the cause. 
came to the Superior Court by appeal. 

Upon the trial the defendants introduced L. N. Whittle,. 
the Attorney at Law who sued out the judgment, who testi- 
fied, that after he had obtained judgment for Jesse Dunn, he- 
wrote to Thomas A. Brown, then residing in Savannah, that. 
he must arrange to settle the debt; that shortly after, Brown 
came up and proposed to pay two-thirds of the amount, if 
Witness would agree to go on Goodwin for the balance, and 
release him and Harris, remarking that each defendant had 
agreed to pay one-third; that this was refused, Goodwin be- 
ing in embarrassed circumstances; the note was joint and 
several. Brown finally agreed to pay, and did pay, two- 
thirds of the debt, witness agreeing to go on Goodwin for the 
other third, but with the understanding with Brown, that if 
a claim was made or other opposition, to any levy witness 
might make on Goodwin’s property, witness would not pro- 
ceed further as to Goodwin, but go on Brown for the balance. 
Witness was about levying on Goodwin’s land in Bibb Coun- 
ty, when he told witness that if witness would transfer the /.. 
fa. to Charles Campbell & Co. they would take up the fi. fa.. 
Witness called on them, and after making the transfer, re- 
ceived from them the balance due on said judgment. 

Joun S. MonTMOLLIN, under commission, testified, that he 
had a conversation with Charles Campbell, in the City of 
Macon, on or about the last day of June, 1853, in relation to 
the above mentioned fi. fa. Witness then learned from said 
Campbell that said fi. fa. had been levied upon the house and 
lot of Thomas A. Brown. Campbell and his co-partner ex- 
pressly told witness that they were the sole owners of said fi. 
fa. ; and also, all the executions against said Goodwin ; that 
Campbell refused to sell to witness said fi. fa. alleging that 
he had privately stipulated with Goodwin, when he took up: 
said fi. fa. that he never would call on him, Goodwin, for it, 
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but that it should be collected out of any property Thomas. 
A. Brown might have, as Brown was indebted to Goodwin, 
and in that manner a settlement could be secured with Brown ; 
that he also told witness that Campbell & Co. had sold a 
place formerly belonging to Goodwin, in the vicinity of Ma- 
con; that they had made titles and were to receive the pro- 
ceeds of seid sale—the balance of which proceeds, after pay- 
ing the existing judgment against Goodwin, would come into. 


their hands, but would not be sufficient to pay them their- 


account, unless the fi. fa. was made out of Brown’s property. 
Said Campbell said he would not sell said fi. fa. to witness, 
unless he would agree to discharge Goodwin from all liability 
thereon; that said Campbell did repeatedly say that said fi. 


fa. had been purchased for the purpose of making good titles. 


to the plantation sold by Goodwin, and to protect the proper- 
ty of the said Goodwin; as also of collecting an account due 
said Campbell & Co.; and hence, would not release Brown’s 
property. 

The Court charged the Jury, and a verdict was rendered: 
in favor of the defendants. 

Counsel for plaintiffs in fi. fa. then moved a rule for a new 
trial, on the following grounds: 

1st. Because the Court erred in charging the Jury that 
parol evidence was competent to prove a release and dis- 
charge of Goodwin, one of said defendants in fi. fa. 

2d. Because the Court erred in charging the Jury that a 


release by Campbell, by parol, of Goodwin, was. sufficient to. 


discharge the other defendants ; if they believed it was upon: 
a good consideration, and they acted upon it in the above: 
execution, and that a consideration for a release could be 
proven by parol. 

3d. The Court erred in ruling that the evidence of Mont- 
mollin was competent testimony to go to the Jury to prove a 
release and consideration therefor. 

4th. The Court erred in charging the Jury, that if they 
believe Campbell did agree with Goodwin by parol, when he 


VOL, xx-53 

















































418 SUPREME COURT OF GEORGIA. 


Campbell & Co. vs. Brown, adm’x. 





———, 





took up the fi. fa. upon sufficient consideration, that he never 
would call on Goodwin, and discharged Goodwin’s property 
from the lien thereof, for the money due on the fi. fa. and 
that said agreement was actually executed, that they must find 
for defendant. 

5th. Because the Jury found contrary to law. 

6th. Because the Jury found contrary to evidence. 

7th. Because the Court erred in ruling that it did not af- 
fect this suit, whether the note upon which this fi. fa. was 
founded, was a joint note or a joint and several, and in refu- 
sing to allow Counsel for plaintiff to show that the note was 
joint and several. 

Which motion the Court over-ruled, and Counsel for plain- 
tiffs excepted._ 


Por & GRIER, for plaintiffs in error. 


J. RutHEeRFoRD; Stusps & HIt1, for defendants. 


By the Court.—LumpxIy, J. delivering the opinion. 


[1.] There was some confusion in the charge of the Court 
in submitting the law of this case to the Jury, resulting, per- 
haps, from the indistinctness of the proof. While a mere 
agreement, on the part of Campbell & Co. not to collect the 
residue of their debt out of Goodwin, would not be binding 
for want of consideration; and while the consent of Good- 
win, that the overplus of the fund in the hands of Campbell’ 
& Co. might be applied to the open account debt of theirs 
against him, would not be a sufficient consideration, inasmuch 
as Goodwin was bound to pay all his debts—and this book 
account among the rest. Yet, if it was stipulated between 
Campbell & Co. and Goodwin that they might sell his land, 
and putting his property in their hands for this purpose, and 
they to apply the proceeds—and they, in consideration there- 
of, undertook and bound themselves not to enforce the pay- 
ment of the balance of the execution out of him, it would, in 
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the opinion of this Court, constitute a valid agreement which 
might be enforced, and which, if executed, would amount to 
a release of Goodwin, one of the co-defendants; and conse- 
quently, discharge Brown and Harris the other two. 

But the proof as to this agreement, is too vague and indef- s 
inite. It is to be gathered, if at all, from inference only. 

We see no objection to the competency of the witness, 
Montmollin. 

















No. 75.—ALLEN W. Marsuatt, plaintiff in error, vs. CaR- 
HART, Bro. & Co. defendants. 






[1.] M was arrested at the suit of C, and he gave bail. Afterwards, he was 
arrested at the suit of another party, and he also in that suit gave bail. 
Being thus under bail, he was summoned as a witness ina case. Whilst 
attending the Court as a witness in that case, and as a party in the latter 
of the two bail cases, his bail in the first bail case surrendered him. That 
case had then got into judgment, and a ca. sa. from the judgment was in 
the hands of the Sheriff. The Sheriff held him under the ca. sa. and he 
gave bond to take the benefit of the Honest Debtors’ Act, and was discharged 
by the Sheriff. He then moved to set aside this bond and to be discharged 
from arrest, on the grounds that when arrested he was attending the 
Court as a witness and as a party. The Court over-ruled this motion: 
Held, that the Court did right. & 













Motion, in Bibb. Decided by Judge Powers, May Term, 
1856. 









Allen W. Marshall having been arrested by virtue of a ca. 
sa. at the instance of Carhart, Bro. & Co. during said term 
of said Superior Court, moved the Court to set aside said 
capias and to discharge him from arrest, on the grounds—1st. 
That at the time of said arrest, the defendant was attending 
upon said Court under subpcena, as a witness in a certain 
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cause pending therein. 2d. That at the time of said arrest 
he was attending said Court under an arrest on ca. sa. at the 
instance of a party named. 

On the hearing, it appeared in evidence that defendant had 
been arrested on a ca. sa. issued from said Court at the suit 
of the Milledgeville Manufacturing Co. and had given bond 
and security to appear at the November Term, 1855, to avail 
himself of the benefit of the Act, &:.; that said cause had 
been continued and was then pending, and that the plaintiff 
in this case had been notified of said arrest; that when Car- 
hart Bro. & Co. had originally brought suit against the de- 
fendant, they had sued out bail process, defendant had been 
arrested thereon and had given one Leonard Card as his 
bail; that at the last May Term aforesaid, said bail had sur- 
rendered said defendant in open Court, anda had obtained an 
order of Court exonerating him from further liability on said 
appearance bond. 

A subpeena shewing that said defendant had been summon- 
ed previous to the arrest as a witness in the case of D. & A. 
Wesson vs. William R. Phillips, then pending in said Court, 
also appeared in evidence ; and also, that defendant was at- 
tending in Court as a witness in said cause. 

Tuomas P. Srusss, one of plaintiff’s Attorneys, made the 
following statement : 

When Leonard Card, one of the securities of Allen W. 
Marshall, surrendered his principal in open Court, W. T. 
Massey, an Attorney of this Court, drew up an order, (the 
defendant, Marshall, being in Court and making no objec- 
tion,) which said order was placed on the minutes, discharg- 
ing said Card as security on said bail bond; and, as appeared 
by the minutes of said Court then read by him, the defend- 
ant, Marshall, by a further order, was then required to give 
new security or be committed to jail; that the Sheriff stated 
to witness that the matter as to the bond had been referred 
to him, and that he replied that it was for the Sheriff to 
do his duty, but that he, Stubbs, required the bond as now 
shown; (which bond was in the usual form of ca. sa. bond ;) 
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that the ca. sa. was in the hands of the Sheriff, and placed 
there some twenty days or more before Court, and he knew 
of no other form of bond to protect the Sheriff from liability ; 
that said Marshall did then execute such bond, and was dis- 
charged from the custody of the Sheriff, as appears by said 
Sheriff’s return on said capias; and that said Marshall is a 
citizen of North Carolina. 

R. B. BarFreLp, the Deputy Sheriff, testified, that when 
said Marshall was surrendered by his bail in open Court, wit- 
ness had a bond prepared for defendant to have executed, 
conditioned for his appearance in Court until he was regu- 
larly discharged; but that Thomas P. Stubbs, one of plain- 
tiff’s Attorneys, disapproved of said bond. The matter was 
then referred by the Sheriff to his Honor, the presiding 
Judge, who referred the Sheriff to the plaintiff’s Attorneys 
for instructions, and said Stubbs then told the Sheriff to do 
his duty; the ca. sa. was then in the hands of the Deputy 
Sheriff; said Stubbs then made the entry or return, and the 
Sheriff signed said entry; the said ca. sa. bond was also pre- 
pared by said Stubbs. 

After argument, the Court refused the motion and defend- 
ant, by his Counsel, excepted. 


Por & Grier, for plaintiff in error. 


Stusss; Hii & Tracy, contra. 
By the Court.— BENNING, J delivering the opinion. 


[1.] The grounds on which the plaintiff in error put his 
motion to be discharged from the ca. sa. and from the ca. sa. 
bond were two—Ist. That he was a party in another case, 
and was as such attending the Court when arrested. 2d. 
That he was a subpeenaed witness in a case, and was as such 
witness also attending the Court when arrested. 

It is certainly a general rule, that a party or a witness 
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shall be free from arrest in going to, attending on and re- 
turning from the Court. 

But when the plaintiff in error first got into the custody of 
which he complains, he was not going to the Court, attending 
upon the Court, or returning from the Court. He first got 
into such custody when he was arrested by the Sheriff under 
the bail writ of the defeidants in error. Being in the Sher- 
iff’s custody under that writ, he gave bail; and then the 
Sheriff delivered him to the bail, and he remained in the cus- 
tody of the bail until he was again re-lelivered by the bail to 
the Sheriff; so that, from first to last, he was in continuous 
custody. The case, as it is, does not differ, in principle, 
from the case as it would have been had the plaintiff in error 
failed to give bail at all, and had lain in jail the whole time. 
But if he had failed to give bail and had gone to jail, and 
afterwards had become a party to another suit, or a witness 
in a suit, it will not be said that his becoming such party or 
witness would have given him the right to be released from 
jail. No more can it be said that his becoming such party 
and such witness, gave him the right to be released from the 
hands of his bail. 

All this being so, the plaintiff in error, when re-delivered 
to the Sheriff by the bail, was rightfully in the custody of the 
Sheriff. His situation was just the same as it would have 
been had the bail episode never have happened. 

What, then, was the Sheriff to do with him? Take a new 
bail bond? No; the case was in judgment, and a ca. sa. was 
out and in the hands of the Sheriff. All that was left for 
the Sheriff to do was, to apply the ca. sa. to him and hold 
him under that. (1 Tidd. Pr. 288.) This the Sheriff did. 

And thereupon, it became the right of the plaintiff in error 
to relieve himself from the imprisonment by giving the bond, 
authorized to be given in such cases by the Honest Debtors’ 
Act. And he gave that bond. 

This is the whole case; we find no error in it. 
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No. 76.—GrorcE W. ScatTTERGoop, for the use, &c. plaintiff 
in error, vs. ROBERT FINDLAY, defendant. 


[1.] Where the law has been properly charged by the Court, and the verdict 
is not contrary to the evidence, but in accordance with the judgment, will 
not be disturbed. 


Assumpsit, in Bibb. Tried before Judge Powrrs, May 
Term, 1856. 


An action was brought in the name of George W. Scatter- 
good for the use of Scott, Carhart & Co. against Robert 
Findlay, upon the following draft or order: 


** Macon, 12th December, 1851. 
Mess. R. K. § J. B. Hines: 
Please pay to G. W. Scattergood two hundred dollars 
on account of claims in your hands belonging to me. 


ROBERT FINDLAY.” 


“ Accepted when in funds. 
R. K. & J. B. HINES.” 


Upon the trial, the plaintiff introduced in evidence the 
original draft, of which the above is a copy; and also, a no- 
tarial letter showing that on the 27th January, 1854, demand 
of payment of said order was made on John B. Hines, survi- 
ving partner of R. K. & J. B. Hines, late of Macon, which 
was refused, saying “no funds in hand nor ever have been in 
hands, of said John B. Hines.” And notice of said demand 
and refusal was on same day given by mail in a letter ad- 
dressed to Robert Findlay, Macon. There was a recital 
therein that the same “was done at the request of George 
W. Scattergood.” 

Joun B. Stowe, under commission, testified, that he pre- 
sented the order to R. K. Hines, of the firm aforesaid, during 
his lifetime, and he replied that they were not in funds at the 
time, but would inform him when the money was realized; 
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never admitted to him that they were in funds. The order 
was received from George W. Scattergood by Scott, Carhart; 
& Co. in part payment for lands sold by them to said Scat- 
tergood. Witness does not know the date of the insolvency 
of R. K. & J. B. Hines, and the order came into the hands: 
of said users before witness knew of such insolvency ; does not 
know what the intention of the drawer of the order was. 

E. J. Jounson testified, that Robert Findlay and George W. 
Scattergood, about the time of the date of the order, bought 
four lots in Macon from the plaintiffs for $500; that Scat- 
tergood had arranged the 2d and 3d payments and this order 
was, as he understood, for the first cash payment, and that 
they went to the office of Hines & Hines to arrange it; that 
Hines & Hines were agents of Scott, Carhart & Co. in the 
sale of the said lots, four of which were bought by Scatter- 
good & Findlay. 

GerorGE W. ScaTreraoon testified, that he and defendant 
bought four lots of plaintiff’s users for $500, as stated. There 
were to be three payments—first, cash; balance in one or 
two years; went to Hines & Hines’ office to arrange the 
matter; witness and Findlay gave their notes for the 2d and 
3d payments and took bend for titles. Findlay proposed to 
witness to arrange the cash payment, stating that the Hines’ 
had money in their hands collected belonging to him; and 
he, Findlay, did then arrange with said Hines for the first 
cash payment, which was for $260, said Hines remarking 
that it was all right; witness never saw the order sued.on, 
nor received any money on it; that it never was delivered 
to him nor in his possession, and he knows nothing about it; 
the Hines’ acted in the matter as: the agents of Scott, Car- 
hart and Co.; the protest was done without witness’ author- 
ity or knowledge; does not recollect distinctly what passed 
between Hines and Findlay; thinks a draft was drawn by 
Findlay on Hines & Hines on account of funds collected by 
them for him. 

P. M. NIGHTENGALE testified, he was indebted to defend- 
ant by note in the sum of $239 90. The same was paid to 
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the law firm of R. K. & J. B. Hines; but being paid by the 
agent of witness, he do2s not know to which one of the 
firm ; the money was paid December 5th, 1850. 
After’ the evidence closed, the Court, among other things, 
: eharged the Jury— 
1st. That if they believed the draft was drawn by Findlay 
.and accepted conditionally by Hines & Hines, Findlay should 
have had notice of such conditional acceptance in a reasona- 
ble time, and if it was not given, he was not liable. 
9d. That when the draft was presented to Hines and he 
replied that he was not in funds, Findlay was entitled to no- 
tice of this refusal; and that if it was not given, Findlay was 
discharged, and you will inquire from the evidence whether 
Findlay had notice. 
8d. If the Jury believe that R. K. Hines was the agent of 
the plaintiff and admitted that he had settled the matter eon- 
temporaneously with the act done, then the piaintiffs are’ 
‘bound by his act and admission, and it is a satisfaction of 
the case, if you believe he actually did receive the draft of 
$200 as cash. 
Counsel for plaintiff excepted to these instructions and ag- 
sign the same as error. 


Por & Grier, for plaintiff in error. 


StusBs.& Hub, contra. 


[1.] The plaintiff has declared on this instrument as a draft 
or bill of exchange, and not-as a contract. He alleges in his 
writ no consideration, but treats it as importing one—as a 
commercial paper. Can he deny it? If so, and his objec- 
tion to it be good, he must go out of Court; for his writ is fatally 
defective for the reason stated. 


VOL. xx-54 
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But we think plaintiff’s Counsel took the right. view of the 
nature of this paper, when he sued on it. aes, 

Findlay draws on the Messrs. Hines for $200, on account 
of claims in their hands. It is not necessarily to be inferred 
that the payment was restricted to this fund and no other; 
and that was contingent on their collection. But these are 
technical difficulties. The main question being, was the 
transaction between Scattergood, Findlay & Hines, as the 
agent of Scott, Carhart & Co. apayment? The Jury, under 
a proper charge from the Court as to the law, have found. 
that it was, and we are satisfied with the verdict. 





No. 77.—WIiLL1AM Spencer, plaintiff in error, vs. ARM- 
stED Hewett, defendant. 


[1.] The defendant took the plaintiff's wagon, without the plaintift’s con- 
sent, and exchanged it for another wagon which he brought to plaintiff in 
place of his. This the plaintiff would not receive, but sued the defendant 
in the form of “ an action on account,” authorized by the Act of 1847, “to 
simplify and curtail pleadings at law:” J/eld, that an action in that form 
would not lie. 


Complaint. Macon County. Tried before Judge Wor- 
RILL, March Term, 1856. 


* William Spencer brought an action of complaint against 
Armsted Hewett, to recover the sum of $100 as the value of 
a certain ‘‘two-horse wagon” mentioned in an account at- 
tached to plaintiff’s declaration. 

On the trial, plaintiff proved by Prrer Simmons that 
he, witness, sometime in the year 1855, left in a wagon yard 
in Columbus a wagon belonging to plaintiff—the same plain- 


tiff had a few days before purchased of James R. Nelson; 
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that defendant admitted to him (witness) that he had gone 
without authority of plaintiff and taken said wagon from said 
yard. 

James R. Nelson proved that he sold to plaintiff the wagon 
testified about by Simmons, for $100, and that it was worth 
that sum; that defendant admitted to him he had taken said 
wagon out of said wagon yard, where it had been left by Sim- 
mons, without any authority from plaintiff, and that he had 
converted it to his own use by exchanging for the one he had 
then brought and left in Oglethorpe. Witness testified that 
the wagon left in Oglethorpe by defendant, was not the wa- 
gon sold to plaintiff; neither was it as good, as it was not 
worth $100 ; that plaintiff never received or had any thing 
to do with the wagon that defendant had swapped or traded 
for. 

Plaintiff having here closed, Counsel for defendant moved 
to dismiss said action, on the ground that trover and not com- 
plaint, was the proper remedy. 

Which motion the Court sustained, and Counsel for plain- 
tiff excepted. 


Miter & Hatt; Cook & Montrort, for plaintiff in error. 


E. W. Aen, for defendant. 


By the Court.—BeEnnina, J. delivering the opinion. 


The action in this case was in the form of “an action on 
an account,” authorized by the Act of 1847, “to simplify 
‘and curtail pleadings at law.’ And the question is, was that 
the proper form for the action? The Court held that it was 
not, but that trover was. 

Considering this as an action in contract, we can find no 
English case that is a precedent for it. The case of Hill vs. 
Parrot, (3 Taunt. 273,) comes nearest to being such prece- 
dent. But in that case the facts were such, that unless an 
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action ex contractu would lie, none would lie. Andjeven that 
case is doubted. (Saund. Pl. § Hv. 111.) 

In this case, trover will lie. Trover is the. appropriate 
form. The Act giving the form employed in this case, also 
gives a form introver. And hence, there is.zoom for an infer- 
ence, that the Legislature intended that some regard should be 
paid to forms—intended that cases should be put in the forms 
which they fitted. 

Unless trover be required in such a case as this, there can 
be none in which it ought to be required. We are not pre- 
pared to say that there are not some cases in which the law 


requires trover. 
And so, we affirm the judgment of the Court below, 





No. 78.—E.1za B. Durrtexp, plaintiff in error, vs. MARY 
Tosin, defendant. 


[1.] The question, whether the damages found by a Jury are excessive or 
not, is a question for the discretion of the Court. 


Complaint for words, in Bibb. Tried before Judge Pow- 
ERS, May Term, 1856. 


Eliza B. Dufiield brought her action of “complaint for 
words,” against Mary Tobin. The defendant pleaded the 
“general issue” and “ justification.”’ 

* On the trial, evidence was introduced by the parties under 
their respective pleadings. 

There was a verdict for plaintiff for $2.000. 

The defendant then moved for a new trial, on the ground 
that the damages were excessive. The Court granted the 
motion, on the ground (as stated by the Court) that any lar- 
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ger sum than $500 was excessive, taking into consideration 
the rank and condition in life of the parties. 

Plaintiff's Counsel excepted thereto, and assigns the same 
ag error. 


Lantern & ANDERSON, for plaintiff in error. 


€. B. Cote; Lamar & Locurain; Speer, for defendant. 
By the Court.—BenninG, J. delivering the opinion. 


[1.} The question, whether the damages found by a Jury, 
are excessive or not, is a question for the discretion of the 
‘Court. ; 

And in this case, we see nothing whatever, in the facts of 
it, to justify us in disturbing the disposition which the Court 
made of that question. 

We therefore affirm the judgment of the Court below. 





No. 79.—Etiza J. Scort, plaintiff in error, vs. Isaac WIN- 
SHIP, defendant. 


[1.] In all cases of claim, where the transaction is between relatives, espe- 
cially a mother and her son, it is a fact of vital importance that the bona 
fides of the consideration upon which it purports to be founded, is not dis- 
puted. 

[2.] Where property is fairly purchased from a debtor in failing circum- 
stances, and the money paid, the creditors must refund the price paid be- 
fore they can re-sell on account of the inadequacy of the price, unless it be 
so grossly inadequate as to amount to a fraud per se. 

[3.] Where personal property is absolutely conveyed, and a verbal agree- 
ment be entered into thit the property shall remain in possession of the 
vendor upon the performance of certain conditions, although the stipula- 
tion may not amount to a valid contract; still, it may be sufficient to explain 
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the continued possession, and thus rebut the presumption of fraud arising 
therefrom. 


[4.] The rule, that the sale of the whole of an insolvent debtor’s property is 
a badge of fraud, does not apply in a contest between the creditors and 
one who has purchased a very inconsiderable portion thereof; and espe- 
cially when enough was left, at the time, to pay the debts. 

[5.] A bill of sale unattested, will be presumed to have been executed on 
the day it bears date. 


[6.] When there is conflicting testimony, and especially if there be any thing 
like an equiponderance of evidence, it is error in the Court to charge the 
Jury that they are Jound to find a particular way. 


[7.] Proof of the payment of a valuable consideration for property, rebuts 
the presumption of fraud arising from the continued possession by the 
seller. 


[8.] The fraudulent attempt by the judgment debtor to run off property sup- 
posed to be subject, cannot prejudice the claimant unless she was privy to 
it. 


Claim, in Bibb. Tried before Judge Powers, May Term, 
1856. 

‘ 

Isaac Winship having obtained a judgment against Wil- 
liam B. Scott, at the Nov. Term, 1854, of Bibb Superior Court, 
subsequently caused a fi. fa. founded thereon to be levied on 
two slaves, as the property of the defendant. 

A claim having been interposed by Eliza J. Scott to the 
property levied on, an issue was formed, and upon the trial, 
the plaintiff in fi. fa. introduced proof as follows: 

The fi. fa. above mentioned being for principal debt, $660, 
and the levy thereon. An agreement, signed by claimant’s 
Counsel, admitting that the defendant in fi. fa. had posses- 
sion of the property levied on after said judgment was ob- 
tained. 

Wit1aM Hotwmss testified, that negroes of the age of those 
levied on, were worth, at the time of the levy, twelve or 
thirteen hundred dollars. 

The Sheriff of Troup County, by interrogatories, proved 
that he knew Isaac Winship; did not know claimant. As 
Sheriff of Troup County, he levied on two negroes as the pro- 
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perty of defendant, on the cars of the LaGrange & Atlanta 
Rail Road in Troup County; they were going West. The 
negroes levied on, together with several others, were in pos- 
session of a young man whom he did not know. The des- 
cription of the negroes corresponds with that embraced in 
the levy on the fi. fa. 

Plaintiff here rested his case. 

Claimant then offered in evidence, after proving the signa- 
ture of William B. Scott, a bill of sale dated June 22d, 1853, 
a copy of which is as follows: 


“ Received of Eliza J. Scott Three Thousand Dollars, in 
full payment for the following named negroes: Jim and his wife ; 
Silvey and her three youngest children; also, Toney and his 
wife Barbary ; also, Dave and his wife Hagar. ‘The titles to 
the above named negroes I warrant to be good. Bibb Coun- 
ty, June 22d, 1853. WM. B. SCOTT.” 


Claimant then put in evidence the following deeds and con- 
veyances : 

A deed from Mrs. Eliza J. Scott to Robert Freeman, C. 
A. Hamilton, Eleanor Scott and Wm. B. Scott, (the defend- 
ant in fi. fa.) dated the 8th day of Dec 1852, stipulating that 
in consideration of the sum of $287 50, which each one of the 
grantees was to pay her annually during her life, and which 
they were to secure by mortgages on unincumbered property, 
she released and conveyed the plantation recently occupied 
by the late Wm. Scott, now deceased, in Bibb County, known 
as William Scott’s plantation, on Tobesofka Creek; also, 
Nancy Wise and her two children; Charles, a man, and Har- 
rison a boy, slaves; the said property being the part re- 
ceived by her as a life estate, under the will of her husband, 
the said William Scott, deceased ; remainder, toabove named 
children ; and in which deed there was a clause of defeas- 
ance, in the event the said security was not given. 

A mortgage from Robert Freeman, of the above date, to 
secure his part of said annuity of $287 50. A mortgage 
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' from C. A. Hamilton, of the same date, for the same pur- 


pose; and also, a mortgage, of the same date, from Robert 
Freeman, to secure a like annuity from Eleanor Scott, (who 
was a minor, said Freeman being the executor of William 
Scott, deceased, and guardian of said minor.) 

Ricuarp A. Benson testified, that elaimant was entitled, 
under the will of William Scott, deceased, to a life estate in 
the property conveyed by her to Robert Freeman and the 
other children; that in order to facilitate the winding up of 
said estate, it was agreed between claimant and the other leg- 
atees (children of claimant) under said will, that claimant 
should release her said life interest; and that in consideration 
thereof, the other parties should each pay to her an annuity 
of $287 50, during her life, and to secure the payment of 
the same, by mortgage on unincumbered' property. All the 
parties gave mortgages except William B. Scott. The matter, 
so far as he was concerned, so remained until about June, 
1858, when said William B. Scott agreed, in lieu of paying 
an annuity of $287 50, and executing a mortgage to secure 
the same, to make a bill of sale to claimant to the negroes 
mentioned in the bill of sale, dated June 22d, 1853, (which 
negroes are valued at $3.000,) in full discharge of’ said an- 
nuity. Witness does not recollect distinctly whether he was: 
present when said bill of sale was made, but thinks he was; 
was present at several settlements between the legatees in 
winding up the affairs of said estate; cannot state, positively, 
that he was present at the making of the bill of sale; at: all 
events, knows that it was made in discharge of the annuity;. 
and in lieu of making the mortgage; recollects seeing the’ 
bill of sale a short time after it was made. Witness is the: 
son of claimant. At the time the bill of sale was made, the: 
negroes mentioned therein were in possession of Robert Free-. 
man, who had hired them, and were not delivered to claim- 
ant at the time the bill of sale was made. It was the under- 
standing between the claimant and William B. Scott, that as 
Mrs. Scott had no use for the negrods, and was only desirous 
of securing the annuity due her by said William B. the ne- 
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groes might remain in his possession; and if he continued 
regularly to pay the annuity, his possession should not be 
disturbed. This understanding was a verbal one; it was also 
verbally understood, that if said William B. Scott should 
continue punctually to pay said annuity, said bill of sale 
might be defeated. Said Wm. B. never paid any portion of 
said annuity, after the execution of said bill of sale, and has 
never paid any of it since. 

He considers $3.000 as a fair price for the negroes men- 
tioned in said bill of sale, with all of whom he was acquaint- 
ed; and considering the age, good health, &c. of claimant, 
did not think $3.000 too much to be paid in discharge of said 
annuity ; considered it'a reasonable amount. The negroes 
remained in possession of William B. Scott some months af- 
ter the sale; thinks he carried them with him up to Chero- 
okee, Ga. some time thereafter ; thinks Jim was worth from 
$800 to $1.000; Silvey $600 to $700; her eldest child $300 
to $400; the next eldest $300; the youngest about $300; 
Toney, $700; Barbary about $300; Dave and Hagar, old 
and infirm, worth something to take them. 

William B. Scott had sold, in December before making 
the bill of sale, the homestead to Robert Freeman; he also 
sold his plantation to the same person, about the time of ma- 
king the bill of sale. The two places were worth some 
$16.000 to 818.000. He had a negro man not included in 
the bill of sale, and which he still continued to own. He 
owed some debts at the time he made the bill of sale; don’t 
know how much he owed; thinks he was indebted to plaintiff 
and several others; don’t know what he did with the pro- 
ceeds of sale of said lands ; heard that he was in debt; don’t 
know to what extent; had no doubt that at the time the bill 
of sale was executed, he had plenty to pay his debts, apart 
fromthe negroes embrazed in said bill of sale; claimant is 
between fifty and sixty years of age. 

The. Court having charged and refused to charge the Jury, 
as will below appear, a verdict was returned finding the pro- 
perty subject, and ten per cent. damages. 
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Counsel for claimant thereupon moved arule for a new 
trial, on the following grounds : 

1st. Because the verdict of the Jury is contrary to law 
and the evidence in said case. 

2d. Because the verdict is against the weight of evidence,. 
especially in finding damages against claimant. 

3d. The Court erred in charging the Jury that “the sale 
of the whole of one’s property is a badge of fraud as against 
creditors,” there being no evidence to sustain such charge. 

4th. Because when the Court was requested in writing by 
claimant’s Counsel to charge, that “if the Jury believed that 
William B. Scott executed a bill of sale to the property levied 
on to the claimant on the 22d of June, 1853, and the sale was 
made in good faith and without any design to defraud credi- 
tors, they will find in favor of claimant ;” the Court said it would 
give that in charge, but toldthe Jury, that “ although the bill of 
sale purported to have been made on the 22d June, 1853, they 
might still find from the circumstances developed in the evi- 
dence, that it was not in fact made at that time, but at some 
subsequent time; they might even believe it was not made 
until after plaintiff obtained his judgment ;”’ which was error, 
there being no evidence upon which to predicate such a 
charge. 

5th. The Court erred in refusing to charge in the language 
of the written request of Counsel for claimant, to wit: “ that 
although William B. Scott may have retained possession of 
the negroes after he executed the bill of sale to claimant, 
yet, that makes out a prima facie case merely of fraud, and 
is by no means conclusive evidence of fraud. On the con- 
trary, the claimant may explain why William B. Scott was 
permitted to retain possession, and if the explanation is rea- 
sonable and satisfies the Jury that there was no intention to 
defraud any one, the Jury will find in favor of claimant.” 

6th. Because the Court erred in refusing to charge in the 
language as requested in writing, that “if the Jury believe: 
that the claimant had a just claim against William B. Scott 
at the time the bill of sale was executed, and that the bill of 
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sale was taken to secure the payment of said claim, and not 
to defraud creditors or any one else, the transaction was bona 
fide, and they will find for claimant, notwithstanding the pos- 
session did not accompany the delivery of the bill of sale.” 
The Court told the Jury “that there must be other circum- 
stances going to explain defendant’s possession of the pro- 
perty sold other than those specified in the request; other- 
wise, the Jury would be obliged to find the transaction fraud- 
ulent and subject the property.” 

7th. Because the Court erred in refusing to charge in the 
language as requested in writing, that “if the Jury believe 
that the claimant paid a valuable consideration for the negroes 
levied on, this rebuts the presumption of fraud raised by the 
possession remaining in William B. Scott. 

8th. Because the Court erred in refusing to charge as re- 
quested in writing, that “if the Jury believe that the bill of 
sale was absolute, but there was a verbal understanding that 
it might be defeated by paying punctually the annuity, and 
the Jury believe that William B. Scott failed to pay said an- 
nuity and to comply with said right of defeasance, . the bill 
of sale becomes and remains absolute’; the Court, on the 
contrary, charged “that if the Jury believe that although the 
bill of sale was absolute on its face, there was a private un- 
derstanding between the parties, that if William B. Scott 
would continue to pay the annuity, the bill of sale was to be 
a nullity, this was a positive fraud in law and vitiated- the 
whole transaction.” 

The Court over-ruled the motion on all the grounds, and 
-claimant excepted. 


a 


Lanter & AnDERSON ; Stusps; Hint; Tracey, for plain- 
tiff in error. 


A. M. SPEER, contra. 


By the Court.—Lumpxin, J. delivering the opinion. 


The fundamental fact which lies at the bottom of this case, 
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and which is worth more than all others in such cases is, 
that there was, ez concesso, a consideration for this transa‘e- 
tion. Itis not pretended but that the annuity of $287 50 
was owing by William B. Scott to his mother; and there is 
no proof or attempt at proof that it has ever been paid. 

If the negroes—bought of her son to extinguish this annu- 
ity—were more than it was worth, let the creditors stipulate 
for its payment, take the property or obtain a decree in Equity 
to re-sell the negroes for these purposes. 

And then, that she should have permitted them to remain 
in her son’s possession, under the parol agreement that they 
could continue there so long as he discharged the annuity, 
is there anything wrong in this? 

Suppose this verbal understanding be not a valid and bind- 
ing contract, is it not sufficient to explain the possession, and 
thereby rebut the inference of fraud ? 

Upon the whole, we think the verdict was decidedly con- 
trary to the evidence and the weight thereof, especially as to 
the damages. 

[2.] That the Court erred in charging the Jury “that the 
sale of the whole of one’s property is a badge of fraud, as 
against creditors,” the evidence showing that Scott had not 
sold the whole of his property at the time he made the bill 
of sale to his mother; and that the claimant had only bought 
a comparatively small portion of it. 

[3.] In charging the Jury that they “ might believe, from 
the circumstances that the bill of sale purporting to have been 
made from the defendant to the claimant, was not executed 
on the 22d day of June, 1853, when it bears date, but at 
some subsequent time, even after the plaintiff obtained his 
judgment,” there being not only no proof to authorize the 
charge, but the testimony being strongly the other way. 

[4.} In charging the Jury, that unless there were other 


ereumstainces than those relied on in the sixth request of de- 
ic dant’s Counsel, that the Jury were “ obliged to find the 
tron frandulent and the property subject.’’ Whereas, 


the -sould have been left to form their own indepéend- 
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-ent judgment upon the proof; and in the opinion of this Court, 
so far from being bound to condemn the property upon the 
facts assumed in the request, the Jury would have been fully 
justified in returning a verdict for the claimant. 

[5.] In refusing to charge the Jury that if they believed 
claimant paid a valuable consideration for the negroes levied 
on, this rebuts the presumption of fraud arising from the con- 
‘tinued possession of William B. Scott. Will it be pretended 
that if Mrs. Scott paid to her son a valuable consideration 
for the property in dispute, that her permitting it to remain 
with her son, would subject it to antecedent or pre-existing 
debts? Such is not our understanding of the law. And the 
day is distant, we hope, when humanity and all the holiest 
feelings of maternity should be outraged by the establish- 
ment of such a rule! 

[6.] The charge, as given in the 7th request, varies mate- 
rially, though unintentionally, no doubt, the instructions 
asked. The instructions asked were as to a verbal under- 
standing between the parties; the charge, as given, has ref- 
erence to a private understanding. 

[7.] Whether the failure on the part of William B. Scott 
to comply with the verbal understanding between him and 
his mother abrogated the defeasance and converted the bill 
of sale into an absolute conveyance or not, we insist that 
it was competent evidence to explain the possession and rebut 
the presumption of fraud arising therefrom. 

[8.] That William B. Scott may have attempted to have 
run off these negroes, or a portion of them, with a view to 
cheat either his mother or creditors, or both, is quite possi- 
ble; but unless his mother knew of it and connived at it, it 
cannot prejuaice her title or cast supicion upon the bona fides 
of the sale from her son to her. One thing is certain, there 
stands her annuity unpaid and unprotected, except by this 
sale. 
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No. 80.—Henry N. Etts, plaintiff in error, vs. THE State 
oF GrorGIA, defendant in error. 


[1.] On a trial for an act of fornication, the Court charged the Jury, that if 
“they believed the parties were found on the bed together; that the door 
of the room was closed; that there was no one else present in the room; 
that the woman was a prostitute, and that defendant was frequently in the 
habit of visiting her house, they were bound to find the defendant guilty :” 
Held, that this charge was rather too strong. 


Indictment for misdemeanor. Tried before Judge Pow- 
ERS, May Term, 1856. 


An indictment for fornication against Henry N. Ells was 
found at the last May Term of Bibb Superior Court, and the 
case called up for trial at the same term. The defendant 
moved to continue, and testified, in support of the motion, 
that the indictment had been found only two days previous; 
that he was then in the country and did not hear of it until 
late at night of the day of the finding ; that his business kept 
him in the country all of the next day, except that he took 
time to come in and give the usual bond for his appearance ; 
that he was not ready for trial ; that he wanted the case con- 
tinued for the term so that he might have time to prepare his 
defence; that there were witnesses absent by whom he ex- 
pected and believed he could impeach the testimony of 
Thomas Knight, the main witness for the State; that he had 
just been informed he could impeach said Knight by two wit- 
nesses whose names he could not recollect, but they lived 
near the court-house square ; (he pointing out the house or 
towards the house from where he stood, across the road south 
of the court-house ;) that the case had been called so early 
that morning he had not had time to subpcena said witnesses 
or get them in Court. He further stated, that he had just 
been informed that said Knight had recently threatened 
Zelia Guimarin (who is the other party to the alleged forni- 
cation) with his vengeance, and intended to make her pay 
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thousands of dollars before he quit her, and that he had 
procured this indictment against her and defendant from pri- 
vate pique against her; and further, that he did not make 
this application merely for delay, but to get a fair trial ; that 
he expected to obtain the testimony of said witnesses at the 
next term of the Court; that said witnesses were not absent 
by his consent or procurement; that he had used all the 
diligence circumstances would permit to be ready for trial; 
that said witnesses lived in Macon, and he had not subpe- 
naed them, and that all he wanted was a fair trial. 

The Court over-ruled the motion for a continuance and 
ordered the trial to proceed. 

A Jury having been agreed upon, the Solicitor General 
opened the case on behalf of the State, read the bill of in- 
dictment, &c. then swore Green J. Blake, Thomas Knight 
and Andrew Pye, who testified to the Jury. The Jury were 
then addressed by Counsel for the defendant and the State; 
~ the Court charged the Jury and directed them to retire and 
deliberate, but as they were about to retire, one of them in- 
formed the Court that they had not been sworn in that par- 
ticular case. 

Whereupon, the Court stated to defendant’s Counsel that. 
they might continue the case, strike another Jury or swear 
that one, and go on with the trial. Defendant’s Counsel de- 
clined to accept either proposition submitted by the Court, 
and moved the Court to discharge defendant; which the 
Court refused to do. 

The Court then directed the Jury agreed on in the first 
instance to be sworn and the trial to proceed before them, 
and they having been sworn, (defendant excepting to the 
whole proceeding,) GrezN J. BLAKE was introduced in behalf 
of the State, and testified that Zelia Guimarin was a prosti- 
tute and an unmarried woman; that defendant was an un- 
married man; that he had seen defendant at her house some 
6 or 7 seven times during the last two years; that he never 
saw him take any indecent familiarity with her; that when 
he saw defendant at her house, defendant was sitting ina 
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chair like other people; that defendant was the agent of 
Miss Guimarin in the management of her property. 


Tuomas Knieut testified that he was not on very friendly 
terms with one of the parties, and would like to be excused 
from testifying; that he had been intimate with Guimarin 
before she left for California; since her return he had not 
had much to do with her; he did not know that defendant 
had confessed to him within two years that he had had in- 
tercourse with her, nor did he recollect having seen defend- 
ant in bed with her but once in two years; had frequently 
seen him in bed with her, but could certainly identify only 
one occasion in two years, which was sometime in the month 
of December last, before Christmas, at her house, in Bibb 
County; that the outside door was open; the door of the 
room in which they were was closed; no one but the parties 
were in the room, and no other white person but a small boy 
was in the house. 


Cross-examined: The door was closed, but not locked; 
witness turned the bolt and entered the room; no one an- 
nounced his approach or intention to enter ; the parties man- 
ifested no confusion or shame; saw no indecent liberties 
taken; no surprise was manifested upon his entrance at the 
time ; was in the habit of entering without ceremony whether 
Miss Guimarin had company or not; it was cold; they were 
lying on the bed without any covering over them; does not 
know whether the parties had on all their clothing or not, 
but is certain if any part of defendant’s clothing was off he 
was not stripped to his shirt-tail; has frequently seen a man 
and woman lying on the bed together and did not believe 
they intended to commit the crime charged. 

Here the evidence closed. 

Defendant’s Counsel requested the Court to charge the 
Jury, that when the act is not proven by direct testimony, and 
circumstances are relied on to prove it, they must be in their 
nature and character of such a conclusive character that they 
exclude all reasonable doubt from the minds of the Jury, in 
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order to justify them in finding the defendant guilty; that 
the Jury are the judges of the law and the facts. 

2d. That the law, in its humanity, presumes the innocence 
of every one until his guilt is established; and that if they 
have_reasonable doubts of defendant’s guilt, they must give 
him the benefit of those doubts and acquit. 

The Court read over the requests to the Jury and said 
they were correct, but he still adhered to the charge he gave 
before ; that from the character of the offence, positive evi- 
dence was hardly attainable; that resort must be had, as a 
general thing, to circumstances to prove this offence; and 
that if a single and unmarried man was found upon a bed, 
day or night, with a single woman, by themselves, the door 
being closed, the law presumes, and the Jury might presume, 
he either had or intended to have unlawful intercourse with 
her; that if the Jury believed the parties were found on the 
bed together; that the door of the room was closed; that 
there was no one else present in the room; that the woman 
was a prostitute, and that defendant was frequently in the 
habit of visiting her house; then, in the opinion of the Court, 
they were bound to find defendant guilty. 

The Jury found the defendant guilty, and he excepts and 
complains— 

ist. That the Court erred in over-ruling his motion for a 
continuance. 

2d. That the Court erred in the direction it gave to the 
case after ascertaining that the Jury had not been sworn, and 
in refusing then to discharge defendant. 

3d. That the Court erred in merely reading over defend- 
ant’s requests, and stating that they were correct; but he 
still adhered to his former charge. 

4th. That the Court erred in its charge to the Jury. 


R. S. Lanter; Minter & HA tt, for plaintiff in error. 


T. W. Montrort, Sol. Gen. for the State. 
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By the Court.—Bunnina, J. delivering the opinion. 


The question on the evidence in this case was, whether the 
defendant was guilty of an act of fornication with the woman, , 
Guimarin, during the time when he was lying on the bed with 
her ? 

[1.] And on that question, the charge of the Court to the Ju- 
ry was as follows: ‘“ That if the Jury believed the parties were 
found on the bed together; that the door of the room was 
closed; that there was no one else present in the room ; that 
the woman was a prostitute, and that defendant was freqently 
in the habit of visiting her house, they were bound to find 
the defendant guilty.” 

The charge amounts to this: that certain circumstances 
are such, that if they exist, they conclusively call for the pre- 
sumption of guilt. 

And its effect on the Jury, if respected by them, must have 
been to exclude from their consideration every circumstance 
in the case, except the circumstances referred to by the 
charge itself; and every conclusion possible to be drawn 
even from these circumstances, except the one drawn by the 
charge. 

Now circumstances, as we think, can hardly be such that 
they shall be conclusive of guilt. They may easily be such 
that they shall raise a “‘strong”’ or a “ violent” presumption 
of guilt. And they were such, no doubt, in this case; but 
we cannot say that we regard them as having been conclusive 
of guilt. 

Therefore, the charge, as we think, was erroneous. 

No reliance was placed on the other grounds, and they are 
such that it is manifest none ought to have been. The Court, 
at last, offered the accused a continuance, but he would not. 
accept one. 
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No. 81.—FRANKLIN S. Bioom, plaintiff in error, vs. THE 
State oF GeorGIA, defendant. 


[1.] The Act of 1854, exempting the members of Protection Fire Company, 
No. 1, in the City of Macon, from Jury duty, not repealed by the Act of 
1856, declaring who are qualified and liable to serve as Jurors in criminal 
cases. 


In Bibb Superior Court. Decided by Judge PowErs, May 
Term, 1856. 


Franklin 8. Bloom being summoned to serve as a Juror in 
a criminal case pending in the Court below, claimed that he 
was exempt from liability to do Jury duty. The case was 
submitted for adjudication to the Judge presiding, upon the 
following agreed state of facts : 

Ist. By Act of the General Assembly of Georgia, passed 


in 1854, a fire company of the City of Macon, designated as 
Protection Fire Company, No. 1, was chartered, by which 
divers privileges, immunities and exemptions were conferred 
upon the members of said company—among whichis the follow- 
ing, to-wit: Each member of said company is exempted from 
Serving as a Juror in the Co. of Bibb, so long as he continues 
to be a member of the same and shall discharge the duties of 
a fireman; and that the said Bloom is at this time, and has 
been since the organization of said company, a member there- 
of; and has been since that time, and now is, in the faithful 
discharge of all the duties of a fireman ; that said company. 
being duly organized, accepted the charter, and that a list of 
the officers and members of said company has been returned 
to the Clerk of the Superior Court at the commencement of 
each term, as required by said charter. 

2d. An Act passed in 1856, declares, that “ all free white 
male citizens who have arrived at the age of twenty-one 
years, and not over sixty, and resident in the county where 
the trial is to be had, and not being idiots or lunatics, shall 
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be qualified and liable to serve as Jurors upon the trial of 
criminal cases.” 

3d. That the Act of 1856, so far as it amends or alters 
the charter of 1854, has not been accepted by said fire com- 
pany. 

It was contended by Counsel for Bloom— 

1st. That the Act of 1856 did not repeal the Act of 1854, 
so as to make the members of said fire company liable to 
serve as Jurors. 

2d. That if the Act of 1856 did take away the exemption 
granted by the Act of 1854, it was in conflict with that pro- 
vision of the Federal Constitution, which declares that ‘no 
State shall pass any law impairing the obligation of con- 
tracts.” 

The Court below, upon the foregoing statement of facts, 
held that the Act of 1856 did take away the exemption 
claimed under the Act of 1854, and that the Act of 1856 is 
constitutional, for the reason, that the charter granted to the 
fire company is not such a contract as was contemplated by 
that clause of the Constitution referred to, but is a privilege 
conferred in consideration of a public service to be rendered, 
and subject at any time to be revoked. The Court further 
held, that the Act of 1854, so far as it exempted the mem- 
bers of said company from Jury duty in criminal cases, is it-, 
self unconstitutional, because it is unjust to the balance of the 
citizens of the County of Bibb, and because it is contrary to 
the Constitution of this State, which declares, that “trial by 
Jury, as heretofore used in this State, shall remain inviolate,” 
the Court Leing of the opinion that as each citizen charged 
with an offence against the laws is entitled to be tried by his 
peers, the Legislature has no right to exempt any citizen 
from being summoned as a Juror in his case. 

Counsel for Bloom excepted to the several rulings of the 
Court, and now assign the same as error. 


_ A, & J. A. Nispet, for plaintiff in error. 


\Y. Montrort, Sol. General, for the State. 
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-By the Court.—Lumpxin, J. delivering the opinion. 


[1.] Was the Act of February, 1854, exempting fire Com- 
pany, No. 1, in the City of Macon, from Jury duty, so long as 
they remained members thereof constitutional ? 

We scarcely deem it worth the time to discuss this branch 
of the case. While it may not be within the pale of the con- 
stitutional competency of the Legislature to be partial in the 
imposition of burdens, the converse of this does not follow. 
It has been the uniform course of the General Assembly, ever 
since the organization of the State Government, to bestow its 
favors where it listed. It grants relief to one bondsman and 
refuses it to another; it pardons and it refuses to pardon, as 
seemeth to it good; it allows one man to peddle in certain 
counties without a license, and refuses it to others. The Di- 
gest is full of this species of partial legislation. 

Ferry and bridge franchises have been granted to certain 
individuals time immemorially. Certain persons have been 
relieved from the disability of not marrying again, being the 
-offending party in divorce cases, while others still labor under 
the penalty. But Ineednotenumerate. Establish the prin- 
ciple that all this class of legislation is void, because in der- 
-ogation of common right, and you will, toa very considera- 
ble extent, eviscerate the Statute Book. 

And whether it be obnoxious to the further objection of 
impugning the State Constitution, which declares, that trial 
by Jury as: heretofore practised, shall remain inviolate, it 
will be time enough to discuss when the exigency may arise; 
that is, when it shall be made to appear that the criminal 
justice of the country has failed by reason of these exemp- 
tions. ‘The record before us presents no such case. 

Does the Act of 1856, declaring who are qualified and lia- 
ble to serve as Jurors in criminal cases, repeal the Exemp- 
tion Act of 1854, which we have just been considering ¢ 

The first section declares, that ‘‘ all free white male citi- 
zens who have arrived at the age of twenty-one years, and 
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residents of the county where the trial is to be had, and not 
being idiots or lunatics, shall be qualified and liable to serve 
as Jurors upon the trial of all criminal cases.’’ (Pamphlet 


Acts, p. 229.) 


This language is exceedingly broad; and from the fact 
that the Legislature saw fit to except idiots and lunatics, who 
were excluded by the general law, it would seem that they 
certainly intended to includeevery body else. Itis conceded 
that the words of the Act are sufficiently comprehensive to 
include members of the Macon Fire Company No. 1. It is 
proposed to take them out, however, upon a familiar rule in 
the construction of Statutes, namely: that a subsequent af- 
firmative Statute does not repeal a previous special exemp- 
tion. And the case of King vs. Pugh, (Douglass’ R. 189,) 
decided in 1779, is the strongest authority relied on in 
support of that principle. It was there held, that if the in- 
habitants of a hundred had enjoyed the immemorial privilege 
from serving on the Jury, they are not liable to be sum- 
moned under any of the different Statutes relative to Juries; 
and the Statutes of 4 and5 W. ¢ M.; Tand8 W. and 3 
and 4 Ann, are cited. 


We have not the British Statutes at large before us; but 
against the privilege here set up, the authority of Lord Coke 
was cited, who expressly says in his Commentaries upon the 
Statute of 22 Henry 8, relative to bridges and highways, 
that the words in the 4th section of that Statute, having gi- 
ven authority to tax every inhabitant, all privileges of ex- 
emptions or discharges whatsoever, for contribution for the 
reparation of decayed bridges, are taken away, although the 
exemption were by Act of Parliament. (2 Inst. 704.) And 
Counsel on the other side of that case, admitted that the 
words of this Statute were much broader and more compre- 
hensive than those of the Acts relative to Juries. 

But the Act of 22 Henry 8, relative to highways and 
bridges, is not broader nor more comprehensive than the 
words of the Act of 1856 relative to Jurors. So that, were 
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we left to stand upon this doctrine alone, we might be trou- 
bled on account of the universality of the language. 


There are other considerations which might be suggested 
why the Legislature did not intend, notwithstanding the 
broad terms used in the late law, to repeal all pre-existing 
exemptions. As early as 1809 Ministers of the Gospel and 
Justices of the Inferior Court were relieved, at their own op- 
tion, from serving on Juries. No complaint has been made 
against this Act, although it has stood on the Statute Book 
for nearly fifty years. It might be fair to infer that the Le- 
gislature did not intend to revoke these privileges. 


4, The exemption granted to volunteer and fire companies be- 
gan at an early period, and has been constantly practised. It 
is hardly to be presumed that a species of Legislation so long 
and perseveringly pursued, would have been swept away by a 
side blow, and that, too, without creating any sensation. 


From these and other considerations, plausible inferences 
might be deduced against the alleged repeal. And yet, all 


this would not entirely remove the doubt occasioned by the 
universality of the words of the late law. We are greatly 
gratified, therefore, at being able to settle, without cavil, that 
it was not the intention of the Legislature to recall, by the 
recent Act, the previous discharges which had been granted. 


By an examination of the Statutes of 1855-’56, it will be 
found that the instances are broad-cast everywhere in the 
pamphlet of the like exemptions having been granted by the 
very Legislature which are supposed to have repealed, by 
implication, that granted to the Macon Fire Company No. 1. 

The general Jury Act was approved February 28, 1856. 
It will be found that these Exempting Acts begin the 16th 
of February, and run on to the 6th of March, before and af- 
ter the Jury law was passed. One of them bears date the: 
27th of February, the day before. To hold, therefore, that 
the Legislature intended to repeal all these previous exemp- 
tions to fire, volunteer and other companies, while they were 
granting them at the same time to new associations in one 
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instance, to a whole brigade of volunteers in Augusta, is to. 
stultify that. body. | 

But that is not all. As if to remove the last lingering re- 
mains of infidelity itself, on the 6th of March, 1856, the Ma-. 
con Hook and Ladder Company were incorporated “ with the: 
same rights, privileges and exemptions as are extended to. 
Protection Fire Company, No. 1, in that city.” Here, then, 
is an express declaration by the authors of the general Jury 
Law, made eight days after it is said to have repealed, by 
implication, the exemption from Jury duty, granted in 1854 
to Protection Fire Company, No. 1, declaring this exemption 
still exists, and is of full force and effect. And Mr. Bloom, 
the plaintiff in error, being a member of that company, the 
argument is exhausted and the demonstration complete. 

Upon what class of persons, then, it may be asked, does 
the Act of 1856 operate? By the law of 1799, regulating 
the liability and qualifications of Jurors in criminal cases, it 
is enacted, that in addition to their being between the ages 
of 21 and 60, they must possess the qualifications of voters 
for the most numerous branch of the Legislature, viz: have 
been citizens of the county for six months, and paid all taxes 
required of them for the previous year. This is omitted by 
the Act of 1856, and persons are qualified to serve on Juries. 
whether they have paid taxes or not, provided they are res- 
idents of the county at the time when the cause is tried. It 
was principally intended, we have no doubt, to dispense with 
the six month’s previous citizenship that the first section of 
this Act was changed, the Legislature wisely concluding that 
the shorter the residence of the Juror, the greater the prob- 
ability that his mind would be free from bias or prejudice. 
It is a salutary change. 

As to the constitutionality of the Act of 1856, it becomes 
unnecessary to express any opinion upon that point. We 
have considered it, however, and notwithstanding the able and 
impassioned argument of our brother Nisbet, we are clear 
that the charters granted to these fire companies and the ex- 
emptions to the members thereof, are not contracts, within 











MACON, JUNE TERM, 1856. 449. 
Raiston os. Boddy. 








the purview of the Constitution of the United States; and 
that not only may these exemptions be revoked by the- Leg- 
islatuté, léaving the member to perform his duty or not as hé- 
may see fit, but the charters themselves may be abolished. 

We léarn’ from the history of corporations, that a destruc-. 
tive fire having occutréd in Nicotedia, Pliny was induced td. 
récommend to the Emperor Trajan, the institution for that’ 
city of a fire company of 150 men, (Collegium Fabrorum,). 
with an assurance that none but those of that business should. 
Be admitted into it; and that the privileges granted them 
should not be extended to any other purpose. But the Em-. 
peror, we are told, refused the grant, and observed that soci- 
éties of that sort had greatly disturbed the peace of the cit-. 
ied, and that they would not fail to be mischievous. (2 Kent, 
268.) 

No such objection exists here to modern fire companies; 
but if it be truey that by reason of these exemptions, already: 
more than five hundred of the best men of the county are. 
withdrawn from Jury duty, it well becomes the Legislature. 
to pause at least, if not to retrace their steps. 





Né:'82:—James A. Ratston, plaintiff in error, vs. ELIZABETH 
Boapy, defendant. 


[1:] If a house be let to a woman of ill fame, knowing her to be such, with. 
intent that it shall be used for the purposes of prostitution, the landlord 
cannot recover the rent; the bare knowledge that it may be probably so 
used, will not defeat the action. 


Debt for rent. Bibb Co. Tried before Judge WoRRILL, 
March Term, 1856. 


Vou, xx-57 








, 
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James A; Ralston. brought his action of debt against Eliz- 
abeth Boady to recover rent. for certain premises in the writ 
specified. ) 

The defence. was, that said premises: were rented from the: 
plaintiff by the defendant for the purposes of prostitution ;. i. 
e. for illicit intercourse between the sexes, end that the same 
was done with. knowledge of the plaintiff, at the time of the 
contract of rent, contrary to public policy. 

Testimony was offered by the defendant in support of this 
plea; at the close of which, the Court charged the Jury— 

“That if, at the time the plaintiff rented the houses—for 
which rent is charged to the defendant—he knew they were 
to be occupied for the purposes of prostitution, and as lewd 
houses for the practice of fornication and adultery, the con- 
tract was illegal and void, and the plaintiff could not recover 
for the rent.” | 

To.which charge, plaintiff’s Counsel excepted and assigns. 
the same as error. 


Lamar & LocurangE, for plaintiff in error. 


MituER & HALL, contra. 


By the Court.—LuMpkIn, J. delivering the opinion. 


[1.] It is penal by the laws of this State to keep a brothel. 
And if the landlord, knowing that his house is to be used for 
prostitution, lets it for that purpose, he becomes particeps 
eriminis, and the Courts will not assist him in recovering his. 
rents. The contract being contra bonos mores, will not sup- 
port an action. (rirardy vs. Richardson, 1 Esp. Rep. 18; 
Jennings vs. Throgmorton, 21 EF. C. L. Rep. 480 ; ‘Common- 
wealth vs. Harrington, 3 Pick. Rep. 26.) 

Had the Court charged the Jury, that if they believed from. 
the evidence that the plaintiff let the house to the defendant,. 
a woman of ill fame, and he knowing her to be such, with 
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‘the intent that it should be used for the purposes of prostitu- 
tion, that he could not recover, he would have given the 
Jaw correctly ; and we are not prepared to say but that the 
proof would have authorized the charge. ‘ There must be an 
agreement, express or implied, that the tenement should be 
used for an unlawful purpose. And bare proof of a knowl- 
edge that it might and probably would be so used, will not, 
perhaps, suffice. Some of the authorities, I find upon exam- 
ination, go to the full extent of holding that bare knowledge 
is sufficient, and that the criminal intent will be inferred from 
the knowledge. vid 

Our ardent young brother, of Counsel for the plaintiff in 
error, seems to be alarmed lest the doctrine contended for on 
the other side, if sustained by this Court, would turn out 
bawds naked and houseless to starve in the streets; that no 
one dare make or wash clothes, build houses or furnish food 
or fuel for them. As women, they are entitled to eat and 
‘drink, dress and be sheltered as others, but no one, at the 


risk of loss to themselves, must furnish any of these comforts 
or supplies for the purpose of exciting, encouraging or aiding 
these harlots to commit a crime. For if they do, and the 
Jury so find, they will and ought to lose their money. For 
the maxim, ez turpi causa non oritur actio, is as old as the 
law. 
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No. 83.—Puiip A. Cayton, plaintiff in error, vs. ARTEME- 
sia W. Tucker, executrix of N. S. Tucker, deceased, de- 
fendant in error. 


[1.] A B covenanted with a mother and her two children to stand seized 
of certain slaves to their use. Afterwards, the mother married a second 
husband and survived him. After his death, she was sued as his execu- 
tor of her own wrong, in respect to these slaves. On the trial, the plaintiff 
offered evidence to prove that A B was insolvent when he made the cove- 
nant: Held, that the evidence was not admissible. 

[2.] The Court refused to let the plaintiff prove that the second husband was 
insolvent before the date of this deed: Held, that the Court did right. 


[3.] Declarations which accompany an act, and which are such as may well 
explain the act and be a part of it, are admissible as evidence along with 
the act. 

[4.] Ifa debtor in failing circumstances, with a view to defraud his creditors, 
procure a conveyance of property to his wife and her children, by supply- 
ing the considezation for the conveyance, or the property conveyed, and his 
wife, through her trustee, take possession of the property under the con- 
veyance, and keep such possession till the death of the debtor and after- 
wards, she becomes, on his death, executor in her own wrong, as to the 
creditors. 


Assumpsit, in Bibb Superior Court. Tried before Judge. 
Powers, May Term, 1856. 


This was an action brought by the plaintiff in error against 
the defendant in error, as the executrix de son tort of Nathan 
S. Tucker, deceased. The case came on for trial on the ap- 
peal in the Court below, when the following evidence was 
submitted to the Jury by plaintiff: 

Witt1aM Homes testified, that he knew Nathan S. 
Tucker when in life; Tucker lived in a brick house on or 
near court-house square for fifteen years or more, and died 
four or five years ago; his widow and children still reside at 
the same place; there is also a two story wooden building on 
same lot; the lots and houses are worth two thousand dollars 
or more, and are in possession of defendant; don’nt know of 
any acts of ownership that Mrs. Tucker has exercised over 
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the wooden building and none as to the other, except that 
he resides in it and has resided in it ever since the death of 
Nathan 8S. Tucker. 

AuBERT Ross being sworn, stated the same facts testified 
to by the witness, Holmes, and also stated that there were 
negroes at Tucker’s in his lifetime—a woman and her daugh- 
ter, and perhaps more, which negroes he had seen at the 
house since Tucker’s death; cannot say as to what acts of 
ownership Mrs. Tucker ever exercised over the houses and 
negroes, if any. 

GREEN J. BLAKE testified, that he had a negro named 
Rial who had a wife at Mrs. Tucker’s, and Rial was sick and 
witness frequently visited him; a negro woman that Mrs. 
Tucker claimed and exercised such acts of ownership over as 
masters usually do over their slaves, named Biddy, wife of 
Rial, was frequently in the kitchen where witness’ boy was, 
and Mrs. Tucker was often in the kitchen when witness was. 
there. Biddy was worth $400 or $500; there was also an- 
other woman about the place controlled by Mrs. Tucker, 
named Dianna, I believe, worth $1000, and one or more ne- 
.groes about, can’t be certain; the two negro women were 
worth, for hire, $160 per annum; witness became acquainted 
with Tucker in 1842; ‘l'ucker then resided in the brick house, 
-and continued to reside there until his death; does not know 
that Mrs. Tucker ever hired out the negroes or rented the 
houses ; does not know of any acts of ownership only as above 
stated. 

JAMES DEAN testified as follows: I bought the negro Di- 
anna for Mrs. Tucker; I took the following bill of sale: 


“GxrorGisA, Biss County: 

Received, Macon, January 1st, 1851, from Mr. James 
Dean, for Mrs. Artemesia W. Tucker, eight hundred dollars 
for a certain brown girl, Dianna, about twenty-five years old; 
warranted a slave for life, against the claim of myself and 
-heirs.and all other persons whatsoever. 


(Signed) 8. D. MELVILLE.” 
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- The money to pay for the negro was given to me by one 
‘of the boys, son of defendant, or by Tucker. Mrs. Tucker 
told me, before and after, that she sent me the money. 

Cross-examined: Tucker sometimes had money, and when 
‘he went crazy, thought himself rich; he used money that 
belonged to me and beught a lot of horses which I took; I 
‘believed the money he p:id for them was mine; Mrs. Tucker 
mever had anything to do with them. 

ApoLpuus Tucker testified, that Mrs. Tucker lives in the 
house in which Nathan Tucker lived at the time of his death, 
‘and has lived there ever since. 

Cross-examined: The titles to said lots is in William At- 
kins, trustee for Mrs. Tucker; William Atkins lived there 
with his mother, controlled and managed the property, rented 
it out in his own name and received pay therefor; Mrs 
Tucker exercised no control over any of the property only 
by permission of her trustee. 

GeorGE W. Abas testified, that he, in behalf of the rail 
road company, called with others on Mrs. Tucker to purchase 
part of lot No. 1, in square No. 16, in the City of Macon; 
she went over the ground and agreed with witness as to the 
line, selling 50 feet by 210 feet off said lot No. 1; the com- 
pany paid $760 or $780; Mrs. Tucker seemed to be owner ; 
gave directions about the sale and the quantity to be sold, 
and was consulted as owner; the fifty feet was something 
‘ess than half the lot ; she remained in possession of the bal- 
ance of the lot and is still in possession ; does not know to 
whom the money was paid, or by whom the deed was made. 

Plaintiff then introduced a map of the city showing that 
lots 1 and 2, in square 16, lie adjoining each other, and near 
-court-house square. 

JoHN SPRINGER testified, that he was Sheriff of Bibb 
‘County in 1839 and 1840; whilst Sheriff, and before, he was 
frequently at Nathan S. Tucker’s house ; saw several negroes 
“there; cannot recollect their names; has seen the same ne- 
-groes at the same place since Tucker’s death ; is certain the 
‘megroes are the same, some of them certainly ; there may be 
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more; Tucker lived in the house 15 or 20 years; Tucker was- 
considered insolvent from 1839 ’til his death; very much in- 
volved in debt; both lots were in possession of Tucker, and 
both sold as his property by witness to Rose & Thomson; 
does not know who has controlled the property since Tuck« 
er’s death or since 1846. 

Plaintiff introduced a fi. fa. in favor of William B. Cone 
against Nathan 8. Tucker for $500, besides interest, on 
which there was a return of “no property,” dated December 
31st, 1836. 

Plaintiff also offered to introduce as evidence, to show the 
indebtedness of said Tucker, the two notes sued on, amount- 
ing to $1000 besides interest, and dated January Ist, 1837 ; 
which testimony was repelled by the Court. 

Tuomas A, Brown testified, in answer to interrogatories, 
as follows: Nathan S. Tucker, during his life, owned two 
lots in the City of Macon, one of which fronted on court-house 
square, on which were a two story brick house and a twor 
_ story wooden house; the brick house he occupied a number 
of years and at the time of his death; witness does not know: 
from whom Tucker purchased the property; said property 
was sold at Sheriff’s sale some 12 or 15 years ago as the pro-~ 
perty of said N. 8. Tucker, and bid off by A. E. Thompson 
and Albert Rose at a price which witness does not now re+ 
member; and sometime since, as near as witness can remem- 
ber, in 1845, was sold again at Sheriff’s sale as the property; 
of said Thompson and Rose; at which sale witness, at the 
instance of Thompson and Rose and N. 8. Tucker, bid off 
said property at the price of about $450 for the benefit of 
said ‘Tucker, Thompson and Rose agreeing with said Tucker 
that the said sum of about $450 was the money due them 
from said Tucker for what they had advanced for the pur-. 
chase of said property at the first Sheriff’s sale; which fact, 
was so announced by Col. Henry G. Lamar, Counse! for: 
plaintiffs in execution, at the sale, when witness bid said: 
sum of about $450 and the property was knocked off to him 
without another bid, the said N. 8. Tucker agreeing to fur- 
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nish witness with funds to pay said purchase money; some- 
time after the sale, witness, at the request of Tucker, re- 
quested the Sheriff to transfer his bid to William Atkins, the 
son of Mrs. Tucker, and make him or any other person @ 
title to the property, upon their paying the amount of the 
purchase money; witness does not know to whom the title 
was made, nor by whom the money was paid; witness does 
not know that the property was'N. 8S. Tucker’s at the time 
of his death. 

Cross-examined: Witness does not know, of his own knowl- 
edge, who has the title to said lot now, or who has had it 
since 1845 or for the last 8 or 9 years. 

Harris testified, that he rented the two story 
wooden house on lot No. 2 from Mrs. Tucker in the year 
1858, but gave his notes to her trustee and paid the money 
to him; the notes were so made payable at her request after 
the contract of renting took place, and witness paid the money 
to her. 

Plaintiff closed, and the following testimony was introduced 
by defendant : 

W. J. McEtnroy testified, that he rented the wooden build-. 
ing and lot attached thereto in 1848 or 1849 from Mrs. 
Tucker; paid the notes to the trustee, Atkins, to whom they 
were made payable. 

Several receipts for rent were then introduced, all signed’ 
by Atkins, trustee for Mrs. Tucker. Plaintiff objected to 
this evidence, but the objection was over-ruled. 

Defendant then introduced a deed to lot 2, square 16, to: 
William Atkins, trustee for defendant, made by James Gates, 
Sheriff; consideration, $455, and dated October 7th, 1845. 

JAMES M. Bivins testified, that on the 6th of January, 
1846, he and William Atkins were clerks in the house of 
Hardeman & Hamilton; Atkins told witness he wanted to 
buy the place for his mother, and inquired of witness the 
probability of getting the money from Hardeman & Hamil- 
ton; witness told him to try; he made the application ; it 
was favorably received, and by direction of said firm, witness 
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handed him $500 January 6th, 1846, and charged it to him 
on their books. (Plaintiff objected to the sayings of Atkins.) 

ALBERT Ross testified, that he never got back the money 
he advanced for the. purchase of Tucker’s:property; Tucker 
never paid any part of the money to witness or to Thompson, 
as. witness believes; does not know whether he paid Thomp-. 
son his part or not; Tucker was low down and poor for ten 
years; had money sometimes, not much; witness never push- 
ed ‘him about it. 

A. R. Freeman testified as follows: I am Clerk and Treas-. 
urer of the City Council of Macon; the trustee for Mrs. 
Tucker has given in and paid taxes for lots 1 and 2, square. 
16, since 1846 or about that time; the trustee controlled the 
property. 

Plaintiff objected to Freeman’s testimony, but was over- 
tuled. 

Tnos. HARDEMAN testified, that William Atkins applied 
to him for $500 to buy, as Atkins told witness, the house and 
lots referred to for his mother; witness let him have the. 
money; it has been paid back to witness either in wages or 
money, or in some other way; witness does not now recollect.. 

(Plaintiff objected to the sayings of Atkins.) 

Defendant then introduced a deed to lot 1, in square 16, 
dated May 22d, 1839, from Sheriff Springer to Thompson 
and Rose; also, a quit claim deed from Thompson and Rose, 
dated March 3d, 1851, to Baber L. Atkins, trustee for Mrs. 
Tucker; consideration, $5 00. 

Defendant introduced an instrument made by Ambrose 
Baber, of which the following is a copy: 








‘<This indenture witnesseth that I, Ambrose Baber, for 
divers, various and valuable considerations unto me, moving 
from. Artemesia.W. Atkins, Elvina A. Tucker Atkins, Ro- 
dolphus S. Tucker Atkins, hath covenanted with the parties 
of the second part that I will stand and continue seized of 


the following. property to-wit: Annika, a woman about 22 
VOL, XX-58 
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years old, her two children, Sarah, a girl about three years 
old, and Margianna, a child one year old, for the uses, pur- 
poses, &c. hereinafter named, to-wit: for the exclusive use and! 
enjoyment of Mrs. Artemesia Atkins during her natural life,. 
and the avails, incom and annual profit to be subject to her 
order alone; and after her death, said negro property to be: 
held by me for the joint use, benefit and behoof of the said 
Elvina and Rodolphus and their heirs, to be equally divided 
between them. And I do hereby covenant with the parties 
of the second part, that I will forthwith deliver to them the 
possession of said negro property and its increase, the use 
whereof is to be applied in manner above specified, with this 
condition: that should any claim be set up adyerse to Mrs. 
Adkins and urged, the possession of said property is to be 
reclaimed by me. And should either of the parties of the 
second part die during the lifetime of either of the others, the 
distributive share of the same is to go and be vested in the 
survivors. In the event of the death of Mrs. Atkins, the 
other parties surviving, the use of said property is to go to 
and be vested in the appointed guardian of said children un- 
til the arrival at lawful age of said Rodolphus or marriage of 
said Elvina. In either event the property is to be equally 
divided between them. And should I die during the life- 
time of Mrs. Atkins, I ordain that application be made to the- 
Superior Court of Bibb County to appoint a trustee in whom 
the title of said property is to be vested during the life of Mrs. 
Atkins, giving to her the use of the same during that time ; 
and after her death, the same to go and be vested in the other 
parties of the second part, to be equally divided between 
them. And I do hereby reserve to myself the right of re- 
claiming said property, should an adverse claim arise during 
her ‘lifetime interest in its use, and should there be any mis- 
management during that time, the same likewise to revert to 
me for the benefit of the other heirs herein specified, or to an. 
appointed trustee after my death. 
(Signed,) AMBROSE BABER.” [L. s.]; 
This instrument bears date July 3d, 1839. 
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Apo.puus TUCKER, introduced by defendaut, testified that 
‘the negro woman Biddy is 60 years old and valueless; not 
worth her support. Annika is not the daughter of Biddy ; 
all the negroes are in the possession and under the control of 
the trustee of Mrs. Tucker, who is the mother of witness. 
Both the lots are controlled by the trustee. William Atkins 
died in California in December, 1850. N. S. Tucker died 
March 12th, 1851. William Atkins continued to act as trus- 
tee for Mrs. Tucker until his death. Baber L. Atkins was 
appointed trustee in April, 1854, and is now acting as trus- 
tee. - Mrs. Tucker has never used nor controlled any of the 
property except under the direction of her trustee. Both 
lots were claimed as trust property and controlled by the 
trustee. 

JAMES ARNOLD testified, that his father rented a part of 
the property in question during the years 1846-7 and 1848, 
from William Atkins, and paid him the rent. 

- The proceedings showing the appointment of Baber Atkins 
as trustee in 1852, were then read. A number of tax re- 
ceipts were read to the Jury, signed by the Tax Collector of 
the county and the City Treasurer, showing that William At- 
kins, as trustee for Mrs. Tucker, paid taxes for several years 
previous to 1851. 

The evidence here closed, and the Jury returned a verdict 
for defendant; whereupon, plaintiff moved for a new trial on | 
the following grounds : 

. 1st. Because the Court refused to permit plaintiff to prove 
the insolvency of A. Baber in 1839, at the time of the pre- 

tended gift of the negroes in the deed made by him. 
| 2d. Because the Court refused to permit plaintiff to intro- 
duce as evidence to prove N. 8. Tucker’s indebtedness, the 
two notes sued on, dated January Ist, 1837. 

3d. Because the Court erred in permitting defendant to 
prove by Hardeman & Bivins the sayings of William Atkins, 
at the time of the loan by Hardeman to Atkins. 

4th. The Court erred in admitting the tax receipts, and in 
admitting the testimony of A. R. Freeman. 
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5th. The Court erred in ruling that Baber’s deed did not 
show that he claimed title to the negroes ; that his agreeing 
thus to stand seized was consistent with the fact that some 
other person, as trustee for Mrs. Tucker, may have paid for 
the negroes. 

6th. The Court erred in charging the Jury, that on the 
death of a man, his widow has a right to live in the house 
and to use it, and all the servants, just as she did before; 
and that this did not make her executrix de son tort—the 
Court putting no limit to this privilege so charged, unless she 
sold them. 

7th. Because the Court refused to charge as requested, 
“that if the Jury believe, from the evidence, that the deeds 
and other instruments under which defendant claims the real 
and personal estate, or either of them, were made when N. 
S. Tucker was embarrassed with debt, and were made to de- 
fraud creditors, such instrument or instruments are void; 
and if defendant has intermeddled with the property so at- 
tempted to be conveyed, since Tucker’s death, such as using 
it as her own, renting a house not her own, or selling the 
property or a part of it, then such acts make her executrix 
in her own wrong, and you will find in favor of the plaintiff.” 
The Court, on the contrary, charged, that “if defendant has 
a colorable title to the property in question, she is not liable 
in this form of action ; that the plaintiff could bring trover 
and ejectment ; that a colorable title is a complete answer to 
the plaintiff in this form of action; otherwise, persons would 
be deterred from asserting their rights in a case where their 
titles were doubtful or defective.” 

_ 8th. Because the Court erred in refusing to charge as re- 
quested, ‘“‘that if the Jury believe that the sum of $455, or 
about that sum, the amount of the sale by the Sheriff of lot 
2 in square 16, was all that was due from Tucker to Rose & 
Thompson on the purchase of the Tucker property in. 1845, 
only that sum ($455) was unpaid, i. e. unrefunded to them 
by Tucker, at the time of the Sheriff’s sale in 1845, and that 
lot 2 in square 16 sold for that sum, then, by operation. of 
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law, lot No. 1 vested in N. S. Tucker and became subject: to 
his debts; and if the widow has sold a part. of it since his: 
death, and is in possession of the balance, using it as her own, 
such acts make her executrix de son tort, and you will find 
in favor of plaintiff.”” The Court, on the contrary, charged, 
“that if defendant had a colorable title, it was a protection 
to her in this form of action, and the plaintiff must seek his 
remedy in some other way.” 

9th. Because the Court erred in refusing to charge as re- 
quested, ‘that if the Jury believe the conveyances, or any 
of them, were fraudulent or made to defraud or delay credi- 
tors, and that defendant was a party to it, then such convey- 
ances are void, and you will find in favor of plaintiff.”’ 

10th. Because the Court erred in refusing to charge as re- 
quested, “that if Mrs. Tucker was particeps in any fraud as 
to conveyances, then the rule of law insisted on by defend- 
anf€ as to colorable title, did not apply.” The Court refused: 
to give this request in charge, on the ground that there was: 
no evidence to warrant it. 

The Court refused to grant a new trial, and Counsel for 
plaintiff excepted and assign the same as error. 


Srusss & Hitt; J. RutHerrorp, for plaintiff in error. 


C. B. Cote; Geo. R. Hunter, for defendant, 


By the Court.—Bennine, J. delivering the opinion. 


Ought the Court to have granted the motion for a new tri- 
al? 

Lhe plaintiff’s case was such, that it became necessary for 
him to show that the lots of land and the negroes to which 
the testimony relates, belonged to the estate of Nathan 8. 
Tucker, deceased, and that the defendant had, since Tucker’s 
death, as-executrix of her own wrong, intermeddled with 
them. Every question in the case grows out of his endeavor 
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to establish these two points. It is in reference to them, 
therefore, that every question has to be considered. 

And the case is also such, that the plaintiff, in making out 
these two points, was not entitled to refer to the Statute of 
the 13th Elizabeth, that annuls deeds made by debtors to de- 
fraud creditors, for none of the deeds in the case were made 
by the debtor. Not one of those deeds was made by N. 8. 
Tucker. These deeds, if in the plaintiff’s way, he had to 
overcome by showing that the consideration on which they 
were founded, or the property which they conveyed, was sup- 
plied by N. S. Tucker. 

The first ground of the motion for a new trial, was the re- 
fusal of the Court “to permit the plaintiff to prove the insol- 
vency of A. Baber in 1839, at the pretended gift of the ne- 
groes in the deed made by him.” 

- The deed referred to, is a deed made by A. Baber, which 
contains a covenant of his to stand seized of certain slaves 
to the use of Artemesia W. Atkins, Elvina A. Tucker Atkins, 
and Rodolphus S. Tucker Atkins. And these are the par- 
ties of the second part to the deed. The deed was made in 
1839. 

When the deed was made, then, Artemesia W. Atkins had 
not become the wife of N. 8S. Zucker. This is the inference, 
and there is nvthing to rebut it in the evidence. 

But unless she was Tucker’s wife at the time when the 
deed was made, there can be no room for the presumption 
that he furnished the consideration for the deed. 

Of what consequence, therefore, can it be in the case, 
whether Baber was insolvent or not at the time when he made 
the deed. 

Besides, the deed is for the benefit of others besides Arte- 
mesia W. Atkins. It is for the benefit of two of her children 
as well as for her benefit; and it is not to be presumed that 
Tucker, even if the mother was his wife, supplied the consid- 
eration that caused the deed to be in part for the benefit of 
the children. They were not his children. 

And, indeed, to say that the mere insolvency of a person 
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who covenants to stand seized of property to the use of a 
wife, is evidence that the husband some how furnishes either 
the consideration or the property, is to go some distance for 
a conclusion. 

[1.] This was not a sufficient ground, as we think. 

The next ground of the motion, was the refusal of the 
Court ‘‘ to permit plaintiff to introduce, as evidence to prove 
N. 8. Tucker’s indebtness, the two notes sued on.” 

We suppose that by “ indebtedness,” is meant insolvency. 

[2.] Concede, then, that Tucker was insolvent in 1837, is 
any thing to be inferred from that, to the effect that he fur- 
nished the consideration or the property, for deeds that were 
made afterwards? Certainly not. Be it remembered, that 
none of the deeds were made by him. If he was insolvent, 
the presumption is that he was not able to make a gift. 

We see nothing, then, in this ground. 

The third ground of the motion, was the permission to the 
defendant to prove by Hardeman and Bivins the sayings of 
William Atkins, at the time of the loan made by Hardeman 
to him. 

[3.] It was clearly the right of the defendant to prove the 
fact of the loan. If so, it was, as a consequence, also her 
right to prove any declarations made by Atkins, which ae- 
companied that fact, and.which were suitable to explain the 
fact or to be a part of the fact. (Ph. Ev. 231, Cow. & Mill's 
Note, No. 444.) 

And such were the declarations of Atkins, testified to by 
Bivins and Hardeman. 

And the same may be said of the acts of Atkins, consist- 
ing in the payment of the taxes on the property while he 
“controlled” it. They were acts, naturally, if not necessa- 
rily, accompanying the control of the property. 

The fifth ground is one which this Court is not sure it un- 
derstands. If the “ruling” excepted to was, that Baber’s 
agreeing to stand seized of the slaves for the use of Mrs. At- 
kins and her two-children, was consistent with the fact, that 
some other person than NV. S. Tucker might have furnished 
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the consideration to Baber for such agreement, or with the 
fact that some other person than N. iS. Tucker might have 
supplied the slaves of which Baber agreed to so stand seized, 
we can see nothing wrong in the ruling. At the time of this 
covenant of Baber’s, Mrs. Atkins, as it seems, had not be- 
come the wife of Tucker. What reason, then, was there for 
his concerning himself with the covenant to the extent of be- 
ing the main party in it—the party supplying the considera- 
tion or the property? We see none. 

In respect to the sixth ground, we agree with the plain- 
tiff’s Counsel, that there is a limit to the widow’s privilege of 
using the house and servants of her deceased husband, short 
of that mentioned by the Court. The Court, we infer, said 
that the widow could not sell the house and servants of the 
deceased husband, without becoming executrix of her own 
wrong, and there stopped. If the Court meant that she 
could do every thing else with them without becoming such 
executrix, we differ with the Court. But we suppose the 


Court meant nothing of that sort, but merely meant to give 
an instance of what would make a widow an executrix in her 


own wrong. 

The seventh ground is the important one. It is made up 
of a charge and a refusal to charge. 

We understand the decision of the Court complained of in 
this ground to amount to this: that Mrs. Tucker, by virtue 
of the several deeds, had at least a color of title to the pro- 
perty with which she intermeddled, and that having a color 
of title to the property, to intermeddle with it would not 
make her executrix of her own wrong, even if the property 
really belonged to the estate of Tucker, as far as his credi- 
tor, Clayton, was concerned. 

Was a decision amounting to this right’? 

Let us suppose these to have been the facts of the «case, 
viz: N. 8. Tucker, a man in failing circumstances, at a time 
when he owed two notes to Clayton, furnished the money 
that was the consideration for the several deeds, or supplied 
the property that was conveyed by the deeds, and did so with 
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the design to defraud Clayton out of the money due on the 
notes. The property went, under the deeds, into the use and 
possession of Mrs. Tucker, and remained so until Tucker’s 
death ; and afterwards, until the commencement of this suit. 

And according to what it is likely was the plaintiff’s view 
of the evidence, these were the facts of the case. 

Supposing, then, these to have been the facts of the case, the 
case was such that, in law, the property belonged to Mrs. 
Tucker (and the children) as against Tucker, but not as. 
against Clayton. The property was still subject to the pay- 
ment of Clayton’s debt. With that exception, it was entirely 
Mrs. Tucker’s. 

This legal consequence will hardly be disputed. 

The sole question then, in such a case, with Clayton, would 
be how to get at the property. And the question would be- 
one of difficulty. His debt not being in the form of a judg- 
ment, he could not make a levy on the property. If there 
was a regular administrator of Tucker, and he sued him and 
got a judgment for his debt, the judgment would have to be 
one of assets “‘ quando,”’ &c. for that administrator would not 
have possession of the property or the right to get possession 
of it. The deeds having been good against Tucker, his in-. 
testate, would be good against him, he being only Tucker’s 
representative. If there was no regular administrator, and 
he administered, himself, with a view to retain assets for his. 
debt; he would find himself without any assets to retain, and 
without the means of obtaining any. The deeds would be 
good against him; and so, would prevent him from obtaining 
the property that they covered. If he sued Mrs. Tucker as 
executrix of her own wrong, he would be met by the answer, 
that she held the property as her own by a title adverse to 
that of the intestate and good against the intestate; and 
therefore, that she did not hold it as his executrix. Take 
what path he might, he would find across it an obstacle to be 
surmounted. What path ought he to take? The decisions 
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seem to point him to this last path as the one containing the 
obstacle most easily to be surmounted. | 

This we think to be the indication of Hawes vs. Leader; 
(Cro. Jac. 271,) and Edwards vs. Harben, (2 7. R. 587 ;): 
and see 1 Wms. Ezx’rs, 151; Roberts on Fraud. Conv. 593.): 

If the case had been that of a deed made by Tucker, and 
made to defraud his creditors, with possession taken by the 
donee after Tucker’s death, the donee, these cases decide, 
would have been executor de son tort. And what difference 
is there, in principle, between such a case as that and the 
ease as itis? None. 

It is true that, in general, one who intermeddles under a 
color of title in himself, is protected from being chargeable as 
executor of his own wrong. But this cannot be true as a uni- 
versal rule. Such cases as those of Hawes vs. Leader and 
Edwards vs. Harben, must be regarded as exceptions to lhe 
rule ; and by analogy to those cases, so must the present 
case. See Crosby vs. DeGraffenreid, decided at Macon, Jan- 


uary, 1856; Matthewsvs. Allen, (7 Ga. R.) ; Trippe g Slade 
vs. McGhee, (2 Kelly.) 
This decision of the Court, then, seems to us to have been: 


wrong. 

We think that if the considerations for the deeds were fur- 
nished by Tucker, or if the property conveyed by the deeds 
was supplied by him, and he being in failing circumstances, 
procured the deeds to be made in order to defraud Clayton, 
and Mrs. Tucker took possession of the property to hold it 
under the deeds, she became executrix of her own wrong’ as- 
to Clayton; and that this is what the Court should have: 
charged. 

This disposition of this point, is a disposition of the next 
two grounds of the motion, the eighth and ninth. 

As to the tenth and last ground, we agree with the Court 
below. We see no evjdence that Mrs. Tucker participated in 
any fraud, if any fraud was proved. 

One of the grounds then, and only one, in the opinion of’ 
this Court, was sufficient. 
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No. 84.—DoE ex dem. Cuartotte 8. Daggett et al. plain- 
tiffs in error, vs. Rox, cas. ejector, and Henry DurDEN 
and WILLIAM REED, tenants, defendants in error. 


{1.] A grant to land cannot be presumed against the State after the lapse of 
forty years and upwards from possession alone, unaccompanied by any 
other proof or circumstance, and without it being made to appear whether 
the possession, at its commencement, was rightful or not. 


Ejectment, in Twiggs Superior Court. Tried before Judge 
Powers, March Term, 1856. 


This action was brought by plaintiff in error to recover lot 
of land No. 172, in the 28th district of originally Wilkinson, 
now Twiggs County. 

On the trial below, plaintiff introduced a grant to the 
premises in dispute from the State of Georgia to Ezra Dag- 
gett, dated May 26th, 1851. Also, a deed from Charlotte 
Daggett (who was admitted to be the widow and sole heir of 
Ezra Daggett) to John M. Cook, one of the plaintiff ’s lessors. 
Plaintiff also introduced certificates disclosing the following 
facts: A certificate from the Secretary of the State dated 
April 15th, 1853, states that the records of his office do not 
‘Show that the lot in dispute was granted to Young Clark’s 
orphans or any other fortunate drawer; a certificate from 
the State Treasurer dated February 15th, 1855, shows that 
it does not appear from the records of his office that the 
grant fee for the premises in dispute was paid into the treas- 
ury during the year 1816, or at any other time until paid 
by Ezra Daggett on May Ist, 1851; a certificate from the 
Surveyor General dated February 6th, 1855, states that the 
lot in dispute was drawn by Young Clark’s orphans, of the 
9th district, Columbia County, and that the plat to said lot 
was never recorded to said orphans, but is recorded to Ezra 
Daggett. Here plaintiff closed. 

Defendant relied upon the following agreement which they 
read to the Jury, to-wit: 
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‘For the purposes of this trial, it is agreed that defendants 
were in possession of the premises in dispute at the time of 
the commencement of this suit, and that they have been in 
possession of said premises forty or fifty years; that defend- 
ant, Henry Durden, was born and raised on the place; that 
he has ditched and improved the place in the last four years, 
and the ditching and improvement was worth more than the 
rent; and that Charlotte Daggett is the sole heir at law of 
Ezra Daggett.” 

The Court charged the Jury as follows: 

‘The Statute of Limitations does not run against the State, 
and it appearing in evidence that the grant before you was 
issued on the 26th day of May, 1851, the Court charges you 
that plaintiff’s cause of action did not accrue until the grant 
issued, and seven years not having elapsed before this suit 
was brought, plaintiff’s right of action is not barred by the 
Statute of Limitations. But if you believe from the state- 
ments in writing signed by Counsel and read to you as evi- 
dence, that defendants have been in peaceable possession for 
40 to 50 years, holding and using the same as their own with- 
out objection from any one, you may presume a grant from 
the State of Georgia to defendants, or their ancestors, or to 
some one under whom they claim or hold possession of an 
anterior date to that now produced to you in evidence by 
plaintiff. And if you should so presume, you will find for 
defendants; otherwise, you will find for plaintiff.” 

A verdict having been rendered for defendants, Counsel 
for plaintiff excepted to the charge of the Court and claims 
that it is erroneous. 


Srusss & Hitt; Tracey, for plaintiff in error. 


* Samu. HALL, for defendants in error. 
By the Court.—LuMpxIn, J. delivering the opinion. 


This case comes up on an agreed state of facts; and the 
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single question for the decision of this Court is, whether a 
grant may be presumed to land after the lapse of forty years 
and upwards, from possession alone, unaccompanied by any 
other proof or circumstance, and without its being made to 
appear whether the possession at the commencement was right- 
ful or not. 

The general understanding amongst our people and pro- 
fession in this State has been, that not only did not the Stat- 
ute of Limitations proper run against the State, but that no 
length of possession would suffice to ripen into a title against 
the State, and’thus induce the Courts to presume a grant to 
protect that title. Hence, the State has been indifferent 
whether squatters occupied the public domain or not. She 
was willing to this temporary or usufruct enjoyment, knowing 
that.the lands were hers, and that she could dispose of them 
whenever and however she might see proper. 

But it is now insisted and so decided, for the first time 
in our Courts, that this squatter occupancy may, if not inter- 
rupted after the lapse of time, divest the State of her fee to 
the territory. 

We should require a proposition like this to be thoroughly 
fortified by authority, before we could get gur consent to 
adopt and indorse it. 

Adjudications have been adduced, both from the English 
and American Courts, to sustain this doctrine. The only con- 
clusion to be deduced from the English cases is, that grants 
have been presumed against the Crown within the time of 
memory, that is, where the possession originated since the 
days of Richard. But in the few cases in that country 
where the Crown has been concerned, the duration of the en- 
joyment extended to several hundred years. And there were, 
besides, other circumstances that constituted a material ele- 
ment in the decision; considering, therefore, the English 
Law as ours by adoption upon this subject, the precedents 
fall short of establishing the principle contended for. 

The two strongest cases cited by Counsel for the defendant 
in error, and the two strongest, perhaps, to be found in the 
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American Books, is that of McClure vs. Hill, (2 Hill’s Const. 
Reports,) decided at Columbia, May, 1818; and Rogers vs. 
Maybe, (4 Dev. Law Rep. 180.) 

In the South Carolina case, the defendant claimed under 
two grants: one to Andrew Turner, dated July, 1785, and a 
grant to himself, dated in 1793. The land in dispute was 
‘situated between the two, and as it turned out, covered by 
neither. All the buildings of the defendant, including the 
‘dwelling house, were on the disputed land. And the defend- 
ant had lived upon it upwards of twenty-five years. The 
‘Court justified the Jury in presuming a grant to protect the 
‘defendants’ title. But did this judgment rest upon posses- 
sion alone? Not so. 

It appears from the testimony in the case, that there were 
other circumstances in aid of the possession. That adjacent 
to the land in controversy, there was land which had been 
‘cultivated long before the grant to Turner, and which was 
called Buddin’s old field, at the time of the survey of the 
land granted to Turner. And the witnesses proved the exis- 
tence of an old line, (the same which had been supposed to 
be the southern line of Turner’s grant,) which was probably 
the line of some other and older grant, of which Buddin’s old 
field was a part, and the land in litigation another part. 
And Judge CuEves, in delivering the opinion of the Court, 
remarked that “this was very satisfactory evidence to sup- 
port the long possession of the defendant.” 

In the case before us, there is not a scintilla of proof to 
‘sustain the possession. 

To one of the enunciations made by this very learned and able 
Judge, we cannot subscribe, namely: that he knew of no 
reason except the principle of nulluwm tempus, which distin- 
guishes a case between individuals and a case between a citi- 
zen and the State. We maintain that policy forbids that the 
same degree of vigilance should be expected or exacted of 
the public that is required at the hands of an individual on 
the assertion of a right. The only corrective or redress 
which the constituency have over their agents is the ballot 
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box. And the property of the people should not be lost by 
the negligence of the government. 

This great Judge, for such he undoubtedly was, further 
observed, “That this rule of presumption is a safe one, as it: 
is applied only where the possession is rightful to invest the- 
possession with a legal title.” But how can that possession 
be rightful against. the State which is naked and without. 
color or claim of right? And how can such rightfulness of 
possession be presumed, however ancient and long continued? 
Does not the squatter hold all the time in subordination to 
the title of the State, the true owner? And can that rela- 
tion be changed without some unequivocal act on the part of 
the tenant, hardly conceivable as against the State? 

In the North Carolina case, the corroborating circumstan- 
ces were much stronger than in the one from South Carolina. 

Maybe made an entry of the land in 1778, to which Alex- 
ander Martin, from whom the adverse title is derived, put in 
a caveat which he withdrew in 1779. From this and other 
circumstances connected with the great length of possession,,. 
the Court thought the Jury might presume a grant, but still 
left it as purely a question of fact for them. 

Now there may be facts in the case before us, such as the 
ealling for this lot as an adjoining boundary, or as belonging. 
to the orphans of Young Clarke who drew it, which, if estab- 
lished satisfactorily and coupled with the long possession, 
might, in the opinion of a Jury, entitle them to presume that 
the land had been granted. But no such proof was submit+ 
ted on the trial below; or if it was, it is not embodied in the 
agreement. 
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No. 85.—Irwin Buttock, plaintiff in error, vs. Exiza J. 
Brown, adm’x of Zachariah Brown, dec’d defendant in. 


error. 


[1.] Ifthe defendant in a bill can get full relief by answer, he is not entitled 
to a cross-bill—much less is he to be driven to one. 


In Equity, in Dooly Superior Court. Decided by Judge 
Powers, April Term, 1856. 


This was a bill, filed by Eliza J. Brown, administratrix of 
Zachariah Brown, dec’d, against Irwin Bullock. The bill 
alleges that Zachariah Brown died in 1838, and that in De- 
cember of that year one Champion Butler took out temporary 
letters of administration on his estate, giving bond, with Irwin 
Bullock as security; that said Butler took charge of said es- 


tate, sold property belonging to it without authority, collect- 
ed debts and converted the money coming to his hands to his 
own use or squandered it; that permanent letters of admin- 
istration were never taken out by any one until 1852, when 
complainant administered; that Butler has refused to deliv- 
ex up said estate or the effects in his hands to complainant, 
but has removed out of the State. The prayer is, that de- 
fendant, as security of Butler, be made to account, &c. 

The answer admits that Champion Butler collected money 
belonging to said estate, but sets up among other things in 
defence, that said Butler paid the debts due by said deceased, 
even beyond the amount of effects belonging to said estate 
which came to his hands, the answer alleging that said But- 
ler received some $1600 and offering to show that he paid 
out some $1784. 

Complainant’s Counsel made a motion in the Court below 
to strike out all those parts of the defence going to prove that 
Butler paid the debts of said deceased. The Court sustained 
the motion, und held that such a defence could only be set up 
by cross-bill. To this decision defendant’s Counsel excepts.. 
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Stusss & Hint; Tracy, for plaintiff in error. 


Miter & Haut, for defendant in error. 


By the Court.—BeEnnin@, J. delivering opinion. 


The decision complained of was a decision striking out 
those parts of the answer that set up payment of the debts of 
the intestate by Butler. The reason given for the decision 
was, not that such payments did not constitute a defence, but 
that though constituting a defence, the defence was one of 
which the defendant could not avail himself by answer, but 
only by cross-bill. 

We agree with the Court that such payments would consti-. 
tute a defence. 

The person who made them, Butler, the temporary admin-. 
istrator, must have made them either as rightful administra- 
tor or as executor of his own wrong; for the administration 
had been committed to no other person, and the payments 
were acts of intermeddling with the estate. 

But if he made them in either character, he was entitled 
to plead them as rightful acts—as acts which he was justified 
in performing—as acts of due administration. Even an ex- 
ecutor of his own wrong will be protected in paying the debts 
of the intestate, if he pays them in their due order. (Com. 
Dig. Adni’r, c. 3; Bac. Abr. Executors, b. 3.) 

[1.] But we cannot agree with the Court, that the defence 
is one which can be made available to the defendant in the 
bill only by being presented in a cross bill. The defence is 
one on which, as it stands in the answer, issue can be taken. 
It is, therefore, one which can be reached by the decree. 
What more could a cross-bfll effect? If the defendant in a 
bill can get full relief by answer, he is not entitled to a cross- 
bill. 

And the defendant in this bill can. It is no part of the 

yOu. xx-60 
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relief to which he is entitled, that he should have a decree: 
against the complaint. When he prevents the complainant 
from getting a decree against him, he completely protects 
himself. a 

We therefore think that the Court erred in its judgment, 
striking out parts of the answer. 





No. 86.—Witt1am D. Mrs, plaintiff in error, vs. WILLIAM 
Lockett, defendant in error. 


[1.] There are three things only for which a ca. sa. debtor can be impris- 

_ oned in this State: failure to give notice to his creditors ; refusal to tafe 
the oath; and conviction of fraud. 

[2.] A failure to file a schedule ten days before Court, isno ground for com- 
mitment. 

[3.] It is for the Jury, and not the Court, to decide upon the fulness of the 
debtor’s schedule. 

[4.] The Acts passed for the relief of “honest debtors,” should be liberally 
construed for their benefit. , 


Ca. sa. in Bibb Superior Court. Decided by Judge Pow- 
ERS, May Term, 1856. 


Mims was arrested on a ca. sa. at the instance of Lockett, 
and gave bond for his appearance to take the insolvent debt- 
or’s oath. 

When the case was first called in the Court below, Mims- 
moved to continue; and in suppSrt of the motion testified, . 
that for two years prior to his arrest, he had been a non-res- 
ident of the State; that he was arrested April 3d, 1856, 
whilst he was temporarily in the State; that the memoranda 
necessary to make out a minute schedule of his property, 
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were in Texas, and that it would have been impossible to 
have obtained them in time:to file his schedule ten. days he- 
fore Court; that when arrested, his father refusing to be- 
come his security, and he fearing further arrests by other 
creditors, and that the Sheriff would not take his brother as 
security on any other bonds, (his brother being security on 
the bond then in Court,) he, to prevent being sent to jail by 
other creditors; and also, on account of business which de- 
manded his attention, went on horseback to Salsbury, Ten- 
nessee ; that at that place he made out as perfect a schedule 
_as he could and placed it in the post-office on the 30th day of 
April, 1856, and that Salsbury is a town on a rail road, and 
@ mail left the place daily. 

The Court refused to allow a continuance. On the 3d day 
of June thereafter, the case was again called. Mims amend- 
ed his schedule and moved to be permitted to take the insol- 
vent debtor’s oath, on the ground that the Statute prescribed 
‘confinement as punishment for contempt, until the defendant 
should make a full disclosure; that the Court should be the 
judge of the necessary notice, and that Mims.had filed his 
‘Schedule five days before Court, and it had been on file twen- 
ity-six days. The Court refused to allow Mims to take the 
-oath, holding that the law required a schedule to be filed ten 
ee before Court. , 

The Court then, at the instance of Counsel for Lockett, 
passed an order committing Mims to jail, on the ground that 
he had failed to file his schedule ten days before Court, and° 
to make a full-disclosure of his property. 

There was no offer to traverse Mim’s schedule, and no sug- 
gestion of fraud or concealment on his part. 

Counsel for Mims excepts to the several rulings of the 
‘Court. 


E. D. Tracy; Srusps & Hitt, for plaintiff in error. 


Por and Grier, for defendant in error. 
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By the Court.—LumpxIn, J. delivering the opinion. 


[1.] There are three things only for which a ea. sa. debtor 
may be imprisoned. If, when the Court comes to which his 
case is returnable, he has failed to give notice to his creditor, 
or refuses at that time to take the oath, or is convicted of 
fraud by the Jury, the debtor may be committed. 

[2.] In the two first cases, the confinement will terminate, 
of course, whenever he has complied with the requisitions of 
the Statute; that is, given the notice or taken the oath. 
And in the third, notwithstanding the debtor may have been 
convicted of fraud, still, he cannot be kept in custody one 
day after he makes a full surrender of all his effects. It is 
erroneously supposed, that when a debtor is incarcerated upon 
the finding of a Jury, he is deprived of his liberty until he 
discharges the debt. Such, however, is not the law; and if 
it were, it would be in the teeth of the Constitution. So soon 
as he makes a full surrender, he is entitled to a release from 
his captivity. 

For what was the defendant committed by the Court in 
this case? First, because he had not filed his schedule ten 
days before Court; and secondly, because he had not made 
a full disclosure as to his property. 

[3.] The Statute, we repeat, does not any where maké the 
failure to file the schedule ten days before Court, a ground 
for commitment; and it was for a Jury, and not the Court, 
to decide upon the bona fides of the surrender. The creditor 
did not see fit to take issue upon it. How could the Court 
take it upon itself to pronounce it fraudulent ? 

The requisition of the time within which the schedule is to be 
filed, must be construed to be directory only ; and if not 
filed within the time, it may be a good cause of continuance; 
still, when the defendant has in fact filed it and offers to take 
the oath, he can be committed for a failure to comply with 
the Statute in this respect. And his schedule being filed, 
either the creditor must take issue upon it and show it to be 
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fraudulent, otherwise it will be presumed to be fair, and the 
debtor will be set free. 

[4.] In view of our State Constitution, to say nothing of 
the strong tendency in the public mind to abolish entirely 
imprisonment for debt, it would seem that our insolvent laws 
were entitled to a more liberal construction in favor of debt- 
ors than they have heretofore received at the hands of the 
Court. 





No. 87.—Joun P. Harvey, for use of, &c. plaintiff in error, 
vs. Mason & Dress, defendants. 


{[l.] To a suit on promissory notes by a transferee, the defendants pleaded 
that they had been garnisheed on the notes in a suit against the payee, and 
had, in consequence, suffered judgment in that suit to the amount of the 
notes. 

{2.] The plaintiff made a request of the Court to charge this, among other 
things: that the onus of showing that the notes had not been transferred 
at the service of the garnishment, was upon the defendants: Held, that the 
Court was right in declining so to charge. 


Assumpsit, in Bibb. Tried before Judge Powers, May 
Term, 1856. 


John P. Harvey, for the use of Gilbert C. Carmichael, 
brought an action of assumpsit against the firm of Mason & 
Dibble for the recovery of the sum due on two promissory 
notes. ‘These notes were simply payable to John P. Harvey, 
and without words making them negotiable or otherwise. 

This action was resisted by the defendants, upon the ground 
that sundry creditors of John P. Harvey had, before the com- 
mencement of said action, brought suits against him returna- 
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-ble to the September Term of the Inferior Court of said 
county, and had garnisheed defendants as debtors of said 
(plaintiff, Harvey ; and that in obedience to the process of 
garnishment served on them, defendants had appeared at 
said term of said Court and answered that they were indebted 
to John P. Harvey the amount due on the notes sued on in 
the action first above named; and thereupon, judgment had 
been entered up against them, as garnishees, for the full 
amount due on said notes for the benefit of said creditors ; 
and that said judgment was then subsisting and in full force 
against them. 

On the trial, the minutes of the Court were offered in evi- 
dence by defendants in support of their plea. 

The evidence having closed, plaintiff ’s Counsel requested 
the Court to charge the Jury, that the judgment on the gar- 
nishment was no defence to the action, unless the defendants 
‘had shown they had paid the same. If they believed that 
Carmichael was a bona fide transferee, and that he being a 
stranger to the proceeding of garnishment, was not and could 
not be bound by such judgment; that Mason & Dibble knew 
that the notes were in the hands of transferees at the time 
they made their answer to the summons of garnishment; they 
should, before making the answer, have inquired as to the 
‘transfer and the time thereof; and failing so to do, they have 
been guilty of such neglect as will deprive them of any de- 
fence to this action by reason of the judgment in the gar- 
nishment case; that the judgment rendered in said case was 
an improper judgment and ought not to have been acquiesced 
in by the garnishees; that the judgment was void, and that 
the notes sued on, although not negotiable by delivery, were 
the subject-matter of sale, and that the onus was upon the 
-defendant to show that they had not been sold prior to the 
.service of the summons of garnishment and defendants’ an- 
.swer thereto. 

Which said request the Court refused to give, and plain- 
.tiff’s Counsel excepted. 
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Epwarp D. Tracy; MILuer & HALL, for plaintiff in error 


Por & GRIER, contra. 


By the Court.—Brnnine, J. delivering the opinion. 


[1.] Therequestincluded many particulars. It was rejected. 
by the Court below as a whole. It is impossible, therefore, 
for this Court to tell which that Court considered the offend- 
ing particular or particulars. 

[2.] There is at least one of the particulars which this Court 
cannot sanction, viz. this: “‘and that the onws was upon the 
defendants to show that they’’ (the notes) “had not been sold 
prior to the service of the summons of garnishment and de- 
fendants’ answer thereto.”’ 

The part of the case to which this referred, raised the ques- 
tion between the plaintiff and the defendants, whether the 
notes had or had not been transferred to the plaintiff before 
the service of the summons of garnishment. And that wag 
a question of which the plaintiff held the affirmative. He had 
to say that the notes had been transferred to him before the 
service of the summons. 

And it is a general rule, “that the point in issue is to be 
proved by the party who asserts the affirmative.” (1 Ph. Hu 
194.) 

And the ‘fact in issue in this case was one which lay pecu- 
liarly within the knowledge of the plaintiff. He was the 
transferee of the notes. 

And this also is a reason why the onus of proving the fact 
should be on him. (Jd. 198.) We therefore affirm the de- 


cision. 
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No. 88,— —— Bryay, plaintiff in error, vs. Watson, 
administrator of Joseph Nunez, defendant in error. 


[1.] Presumptions of Jaw and of fact, or such ag are made by a Jury, may be: 


rebutted by evidence. 

[2.] Evidence of general reputation, -eputed ownership, public rumor, gene-- 
ral notoriety-and the.like, is original evidence and not hearsay, and is ad~ 
missible in certain cases. 

[3.] A witness may give his belief or opinion when it is in connection with, 
and a mental deduction from, the facts which come within his knowledge 
and to which he has deposed. 

[4.] Ifthere be two titles to the same property, one by will and the other by 
descent, and the party elects to claim under the latter, he will not be re- 
quired to produce the testament on the trial because it has been referred 
to by witnesses; and all proof as to its contents should be suppressed by the: 
Court. 

[5.] A nonsuit will not be awarded where there is sufficient evidence adduced: 
to authorize the Jury to find a verdict. 

[6.] Where the plaintiff has made out a prima facie case which has been vig-- 
orously attacked by the defendant, it is allowable to the plaintiff to intro- 
duce additional testimony in support of his title, notwithstanding the same 
proof might have been adduced on the direct examination. 

[7.] Although the judgment ofa Court may be irregular, still it may be given 
in evidence for many purposes. 

[8.] The status of the African in Georgia, whether bond or free, is such that 
he has no civil, social or political rights or capacity whatsoever, except 
such as are bestowed on him by statute. 

[9.] Under the Act of 1819, slaves can be transmitted by descent to the ille- 
gitimate offspring of the father, provided they be free persons of color, and 
that, too, whether the mother be a free white woman, an Indian, or a free 
person of color. 

[10.] If the law exacts a duty of a certain class of persons, and prescribes a 
penalty for the failure or neglect to perform, the fact that it was omitted 
by an individual and not complained of in the community in which he 
lived, may be given in evidence, as a circumstance to be weighed by the 
Jury upon the trial of the issue, as to whether or not he belonged to that 
class. 

[11.] To disable a person from contracting, he must have one-eighth of Af- 
rican blood in his veins. 

[12.] Descendants are the posterity of those who have issued from an indi- 
vidual ; and iffclude his children, grand-children and their children, to the 
remotest degree ; they form what is called the direct descending line; and 
the term is opposed to that of ascendants. 
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Trover, in Houston Superior Court. Tried before Judge 
Powers, April Term, 1856. 


This was an action of trover, brought by defendant in error 
as administrator of Joseph Nunez, a free person of color, 
against plaintiff in error, for the recovery of sundry negro. 
slaves. 

On the trial, the plaintiff tendered in evidence his let- 
ters of administration, in the usual form; and to the 
reading of which in evidence, defendant’s Counsel objec- 
ted, upon the ground that the face of the letters showed: 
that the administration was upon the estate of a free white 
person. Whereas, the declaration alleges that the plaintiff 
was administrator upon the estate of a free person of color, 
and that the allegation in the declaration and the proof 
offered did not correspond; which objection was over-ruled ; 
to which decision defendant, by his Counsel, excepted. 

Plaintiff then tendered in evidence the testimony of JosEPH 
Busu and Mary Rogers, taken by commission, to the read- 
ing of so much of which as went to prove that Joseph Nunez 
was a free person of color, defendant’s Counsel objected, 
upon the ground that it was incompetent to add to, vary or 
contradict the aforesaid letters of administration by such tes- 
timony; which objection was over-ruled and defendant’s 
Counsel excepted; when said testimony was read to the Jury, 
as follows: Joseph Bush knows both the parties ; Mary Rogers 
knows Walton, but not Bryan; both witnesses know Joseph 
Nunez; he died about five years before the taking of their 
depositions, about Ist January, 1847, near the Savannah 
river, in Burke County, where he lived at the time of his death; 
that said Nunez was always regarded a free person of color, 
and so they believed him to have been; that said Nunez, at 
his death, had negro property, and that they knew a negro 
woman by the name of Patience in his possession at and be- 
fore his death for several years; she was not a very dark ne- 
gro;-between a yellow or mulatto color and dark; she was 
born, so far as they can recollect, about the year 1822; ‘she 
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had five children ; Sam, the oldest, brown complexion, a. boy, 
and they think, born about the year. 1836; Josiah, a boy, 
two or three years younger than Sam, nearly the same color; 
Vienna Jeanette, a girl about two years younger than Josiah 
and of a bright complexion; James, a boy about two years: 
younger than Vienna, and think he was nearly the same col- 
or as the boys, but as he was, young when they left there, 
they cannot answer particularly as to that; and Melissa; 
whom they used to call Toady, a girl not noun. at the death 
of Joseph Nunez, and about the same color as the others; 
that at and before the death of 'Joseph Nunez, the said Pa- 
tience and her chilaren belonged to the said Nunez; Pa- 
tience and all her children above mentioned were born in the 
possession of Joseph Nunez, and were in his possession until 
his death; said Nunez inherited neither of the above men- 
tioned children, but raised them in his own house; Joseph 
Bush says that James Nunez, the father of Joseph, owned 
Nanny, (who is now alive and hired by Mary Rogers,) the 
mother of Patience; that James Nunez died about 1809, and’ 
at his death left a written will; Nanny went into the posses- 
sion of Fanny Galphin, sister of the said James Nunez, and 
while in her possession, had only one child, a boy named. 
Nelson; at the death of Fanny Galphin, about the year 1817, 
a3 well as witness recollects, she made a will; the said Nan- 
ny was the mother of Patience, and the grand-mother of her 
children above mentioned, who were all born in the posses- 
sion of Joseph Nunez; Fanny Galphin died about the year 
1817 or 1818, but as well as he can recollect, it was in 1817; 
if not that year, then the beginning of 1818; thinks that 
Fanny Galphin’s will was made some time about the year 
1812; anyhow, some time before her death. Both witnesses 
testify that Joseph Nunez raised, in his own house, Patience 
and her children; Joseph Bush says the mother of Patience, 
Nanny, was in the possession of Fanny Galphin from the 
death of James Nunez, in 1809, to her death, about 1817; 
Nanny was born in the family of Jim Nunez, and her mother, 
Patience, was bought by the said James previous to depo- 
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nents coming to Georgia in 1798; that James Nunez paid 
taxes for said Nanny and her mother, Patience, as far back 
as Joseph Bush recollects; that deponent, as executor of the 
will of James Nunez, had the taxes paid for Nanny while she 
was in the possession of Fanny Galphin. 

Both witnesses say that Patience and her children were 
carried from Burke County by Alexander M. Urquhart, Esq. 
Joseph Bush says that Seaborn C. Bryant, the defendant, 
came to his house the last fall; (August, September or Octo- 
ber,.of 1851;) and then stated, he, the defendant, had heard 
“that the negro Patience, whom Alexander M. Urquhart had 
carried to Houston was dead, but could’nt certify that she 
was dead’’—his words, as near as deponent remembers; and 
that Patience’s two boys were in the possession of Judge 
Strong; that Urquhart was supposed to have kidnapped the 
family he brought, but that he had shown papers sufficiently 
good to satisfy the people that Urquhart had acted badly 
and had been compelled to sell some of Patience’s children, 
-but he, Bryan, did’nt say to whom he, Urquhart, had sold 
them. 

Bush says that Nanny came into the hands of Joseph Nu- 
nez from the possession of Fanny Galphin. Both witnesses 
‘say that Fanny Galphin, who was a free person of color, died 
in Burke County about the year 1817; that she was a pater- 
inal aunt of Joseph Nunez. Both know these facts of their 
-own knowledge. By the word inherit, both witnesses under-. 
stand the getting of property by the “ nzghest’” blood kin... 

James Nunez, they say, was also a free person of color; 
that Joseph Nunez left no children by any lawful wife; the 
negroes nientioned in answer to the foregoing interrogatories 
were his children, by Patience, whom he always claimed as 
his slave; that he had no brother or sister, so far as they 
know, on the father or mother’s side, and that the only rela- 
tion of his they know of is one Charles Nunez, a free person 
of color, who was a half brother of father James Nunez; nei- 
ther witness knows who conducts the suit for plaintiff; both 
say that so far as they know, Mulford Marsh, Esq. of Savan- 
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nah is the lawyer of Hughes Walton whenever he had any 
legal business. 

Hughes Walton is the only man prosecuting the suit, so far 
as they know; Mary Rogers says she has in her own posses- 
sion two of Joseph Nunez’s negroes that he gave to her for 
her lifetime, and that Hughes Walton controls the rest; two 
of Joseph Bush’s daughters—one a daughter, the other a 
daughter-in-law—present at the giving of these answers ; no 
one has been to see them in behalf of plaintiff; know nothing 
more that will make in favor of defendant. 

Defendant’s Counsel objected t} so much of the answers 
of these witnesses as went to show their opinion of the repu- 
tation that Nunez was a free person of color; objection over- 
ruled and defendant excepted. Defendant’s Counsel also 
objected to any evidence of inheritance, it appearing that 
Joseph Nunez held under written wills of James Nunez and 
Fanny Galphin without the production of the wills; which 
objection was over-ruled and defendant’s Counsel excepted, 
the Court rejecting all parol testimony as to the contents of 
a will, and withholding it from the Jury. 

Plaintiff then tendered and read in evidence the testimony 
of Hamitton LocHuier, taken by commission, as follows: 
who deposed he knew plaintiff; hadseen defendant ; also knew 

- deceased ; knew Nunez in his lifetime; has never seen him 
“since he died; he died in Burke County; witness saw him 
- for the last time in said county on the night he is said to have 
died, some time in the winter of 1846; at the time of his 
death, he resided in said county ; was acquainted with ne- 
groes of said deceased at the time of his death; among them 
was a woman named Patience, who had children; witness has 
seen her children; one named Sam, a boy about 16 years of 
age; Josiah, a boy about 15; and there were two or three 
others—some girls—names not known, all smaller than Sam 
and Josiah; thinks the third one was a girl; Patience is now 
about 33 years old, 2 woman a “little lightish’”’ ; they. were 
in Joseph Nunez’s possession, and witness supposes they be- 
longed to Joseph Nunez or Nunes; (as sometimes spelt ;) last 
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he saw of them was in the city of Augusta; after the death 
of said Nunez, Alexander H. Urquhart, then of Burke County, 
took them and removed them from said County some time in 
the spring (about first of April) after the death of said Nunez; 
he left, intending to take them, he said, to Alabama, and then 
on his way, went with them to Augusta. 

Patience is worth $500; Sam and Josiah, each $500; can’t 
say as to others; Patience, when witness last saw negroes, 
was worth about $500; Sam and Josiah, each four hundred ; 
hire of Patience, $60 per annum; Sam and Josiah, each $50; 
the other three, hardly victuals and clothes, averaging from 
time witness last saw them until he answered inter’g’s (9th 
Oct. 1851;) knew Alexander H. Urquhart; saw him last in 
Burke County, in the spring of 1847; does not live there 
now; knows nothing to benefit plaintiff. 

Knows of a deed from Nunez to Urquhart for the negroes 
in dispute; was called on by Nunez and Urquhart to-witness 
a paper, but did not know at the time what it was; Urquhart 
afterwards told witness it was a deed, and aLout four weeks 
before taking witness’ testimony he saw it; did not see Nu- 
nez sign or seal it; he only acknowledged he had signed it; 
witness did subscribe it as a witness, and his wife, B. A. 
Lochlier, also witnessed its execution; Urquhart did take 
said negroes, claiming them as his own; he did claim the ne- 
groes under the deed; knows nothing more in favor of de- 
fendant. 

Plaintiff then tendered and read in evidence the answers 
of BensAMIN D. HILL to interrogatories, as follows: Witness 
knows the parties; was present, on the 38d day of April, 
1851, in Bryant’s field in Houston County. The plaintiff, 
Jacob Jones, and Samuel Killen, Esq. were also present; 
the following property was then and there demanded by the 
plaintiff of the defendant: Patience, a woman, (at the taking 
of said answers, 9th October, 1851,) 32 or 33 years of age, 
of dark complexion; Sam, a boy of yellow complexion, then 
about 16 or 17 years of age, child of said Patience; Josiah, 
a.boy child of said Patience, of copper color, about 15 years 
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of age; Vienna, a girl child of said Patience, about 13 years 
old; James, a boy child of said Patience, of yellow complex- 
don, about 10 or 11 years old; Melissa, a girl, child of said 
‘Patience, of yellow complexion, about 7 years old; he made 
-the demand in character of administrator of Joseph Nunez, de- 
ceased, late of Burke County and said State. Defendant, at 
first, neither admitted or denied having the negroes in pos- 
session, but said to the plaintiff, ‘if you were smart you 
could find out.’’ The demand was again made, and defend- 
-ant replied, substantially, the same as at first. 

The plaintiff then stated, that the aforesaid negroes were 
brought from said Burke County, by Alexander H. Urqu- 
hart; defendant denied purchasing said negroes from said 
Urquhart, and said he bought them from another man, 
Witness then asked defendant’s permission to see said woman 
Patience; defendant replied, “‘ I reckon that’s what you ne- 
ver will do,” and then went on to state that Urquhart had a 
deed to Patience and the others aforesaid, which he pur- 
chased, and that Urquhart brought them to Houston Coun- 
ty.. Witness finally told defendant he had no genuine title, 
and offered to wager $1.000 on it; at first, he agreed to bet, 
-but subsequently backed out. 

Defendant did not show witness or plaintiff the negroes, 
nor did he give any reason for it; neither admitted or de- 
nied possession of them. He admitted having had possession 
of them ; he said no more about Urquhart’s title than previ- 
-ously stated; knew the negroes in Burke County nearly all 
-his lifetime ; living close by Nunez; all the time he knew 
them they belonged to Joseph Nunez of Burke County; so 
far as he knew, they belonged to him at his death; Nunez, 
at the time of his death, lived in Burke County ; saw the ne- 
groes last at Urquhart’s house in Burke County ; in witness’ 
opinion, their values, at the time of answering the interroga- 
tories, (9th October, 1851,) were, Patience, $600; Sam, 
$800; Josiah, same as Sam; Vienna, $600; James, $500, 
and Melissa, $400; their annual.value in hire, from the time 
-he last. saw them, averaged—Patience, $50; for Ann, Sam 
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and Josiah, each the same; Vienna, 20; the others only 
victuals and clothes. These values of hire from January; 
1847, until 9th October, 1851. 

Nunez died in Burke County about 29th December, 1846 ; 
said negroes left that county in the spring after Nunez died 
- in the winter; can’t say who removed the negroes; do not 
know where Urquhart is; he no longer lives in Burke Co. ; 
not personally interested ; is the guardian of Charles Nunez, 
the uncle of Joseph Nunez ; lives in Burke County, over 100 
miles from defendant; travelled to Houston County from his 
residence, to be a witness for plaintiff in said demand, and alk 
expenses (travelling) were paid by the plaintiff; and if he 
charges any thing for travelling out to Houston, and his trou- 
ble in that, plaintiff is to pay him; expenses, as stated, have 
been already paid. It does not depend upon plaintiff’s suc- 
cess in the suit, whether witness receives what he may charge 
for his trouble; he does not go halves or shares in the recov- 
ery. 

Defendant did not deny, positively, possession of negroes: 
as stated, but witness did not see them in defendant’s posses-- 
sion; was in the yard of defendant, Nunez had as witness: 
supposes; his uncle claims it; he had no lawful children; he 
died in Burke County about the 29th of December, 1846 ;. 
his uncle is the nearest relative known to witness. 

When the negroes were demanded Bryan did not say he- 
had no such negroes in his possession as those demanded, but 
did say that Urquhart had a bill of sale or title to such ne- 
groes, and brought them there to Houston Co. ; knows nothing 
more to benefit defendant. 





Plaintiff then introduced SamueL Gurr, who being duly 
sworn, testified that he saw two of the negroes in defendant’s 
possession, Si and Sam. Defendant said he had the woman 
Patience and her children in his possession; he had bought 
them from Urquhart in the spring of 1847 or 1848; the boys 
were of a brownish color, 12 or 14 years of age; there were 
six negroes in all. Defendant gave a negro girl and four 
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hundred dollars, as he said, for the negroes; the, negro girk 
was probably worth $400. 

Plaintiff then introduced Jonn C, RippLE, who being duly 
sworn, testified that he had seen the negroes; there were five. 
or six of them; the woman rather light colored,.not “real 
black ;’”’ she was tolerably likely ; don’t know her age ; worth. 
$500 or $600. Sam and Si were mulattoes, copper colored, 
are likely ; would weigh 75 pounds each. The woman and 
small children were carried off immediately—one of the boys 
also—but were afterwards brought back; he supposes Bryan 
carried them off; does not know why they were sent off; 
knows they were carried off; saw the man carry them off; 
does not know that Bryan carried them; saw the Sheriff 
there about that time; Holcomb carried off the negroes ; 
Bryan traded for them as he heard; the Sheriff came one 
morning before day, and afterwards, on that morning, Bryan 
bought them. 

The plaintiff then introduced Mites L. GREEN, who being: 
duly sworn, testified, from the description given. of the ne- 
groes as to their value and the value of their hire, as fol- 
lows : 

Patience, worth $600—for hire, $50 per annum. 
Sam, “ce 1000 6c “ce 100 “cc 74 
Josiah, “ 1000....% Bs Bint ss 
Vienna, “ 900... *. S$, 4 Bbeght sf 
James, & 900 « « 1 « “< 
Melissa,  “ 700—nothing for hire. 

The value of the negroes will depend rather upon their 
health and quality than upon their looks and size. Witness 
has made these valuations upon the basis that these are aver- 
age negroes. Negro boys and girls should be ten or twelve 
years of age before they are put to work. 

Here the plaintiff closed his case, and defendant’s Counsel 
moved a non-suit, upon the ground that there was no evidence 
that the title of Joseph Nunez accrued previous to the Act of 
1818, supposing him to be a free person of color, and which 
Act disabled such free persons from purchasing and acqui- 
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ring slaves; which motion was over-ruled by the Court, and 
defendant excepted; .and defendant’s Counsel having opened 
his defence to the Jury, tendered and read in evidence the 
answers of JosEPH Busu, to interrogatories sued out for him 
by the plaintiff in this cause, for the purpose of impeaching 
his credit ; which interrogatories were executed on the 9th day 
of October, 1841, and the answers read and relied upon as 
follows : 7 

‘Nunez owned and possessed negro property at his death, 
and one was a woman named Patience. Before his death, 
he had owned her 12 or 18 years, and obtained her from his 
aunt, Frances Galphin; he knew Joseph Nunez; he died in 
Burke County on about the 28th or 29th of December, 1846; 
he was living in Burke County when he died; Patience had 
children, viz: Sam, a boy, born in 1836; Josiah, a boy, born 
in 1838; Vienna, a girl, born in 1841; James, a boy, born 
in 1843; Melissa, a girl, born in 1845. Sam was of a dark 
brown; Josiah same; Vienna light brown; James tolerably 
light, but not as much so as Vienna; Melissa light brown ;. 
Patience of a color lighter than black—now about 30 years 
of age—born in 1821.” 

Defendant also tendered and reed in evidence for a similar: 
purpose, the following answers to other interrogatories, taken 
by the plaintiff in this cause for Joseph Bush and executed 
on the 10th day of August, 1852, viz: 

«© ALEXANDER TELFAIR and witness were executors of said 
will ;”” (the will of Jas. Nunez) ; “ it was never proven or ad- 
mitted to record, by reason of the advice of Major Allen, as 
stated in the second answer. The negro property was dis- 
tributed by witness, in accordance with the provisions of the 
will, but the distributees shortly afterwards exchanged be- 
tween themselves the property so divided by witness. Wit- 
ness does not recollect with faithfulness what negroes Joseph 
Nunez was entitled to under the will, but thinks they were 
Sam, Polly and Hannah. Witness, however, distinctly re- 
collects that Joseph Nunez exchanged Polly and Hannah for 


VOL. xx-—62 








490 SUPREME COURT OF GEORGIA. — 
Bryan vs. Walton, adm’r. 








Nanny and Nelson, negroes belonging, by the will, to Janette: 
Nunez, the neice of Jim Nunez. The distribution took place 
witness thinks, in A. D. 1824; it was not in writing; it was: 
verbal. Witness therefore cannot attach a copy of the dis- 
tribution in writing, as there was none. Joseph Nunez was 
the son of Jim Nunez, who owned Patience, the mother of the 
negroes mentioned in the 4th answer, long before witness 
came to Georgia in 1798. James Nunez left the will as 
above stated, giving a life estate in the negroes he left to 
Fanny Galphin his sister—among these negroes was Nanny. 
After her death the property was to be divided between Jo- 
seph Nunez, (the son of said James Nunez,) Janette Nunez 
his neice, and Alexander Nunez, the brother of said James. 
By the will, Sam, Polly and Hannah were to be the share of 
Joseph Nunez, and Nanny and Nelson the share of Janette 
Nunez. James Nunez died about the year 1810, so far as 
witness recollects, he paying his funeral expenses as execu- 
tor. Fanny then came into possession of his property, all 
the above negroes, and had them in her charge until her 
death, which witness thinks occurred about the year 1822. 
Witness then acted as executor of the will of James Nunez, 
and after settling the debts of the estate, distributed the ne- 
groes in accordance with its provisions in the year 1824. 
Joseph Nunez then exchanged two of his negroes, Polly and 
Hannah, for two of Janette Nunez—Nanny and Nelson. 
Defendant then tendered and read in evidence the interrog- 
atories and answer of Wm. U. Sturass, Clerk of the Supe- 
rior Court of Burke county, which were introduced; that the 
copy interrogatories and answers of Joseph Bush thereto at- 
tached, was a true copy of the interrogatories and answers of 
said Bush, the original of which are of file in the Superior 
Court ef Burke county, in certain causes therein pending, 
viz: Isaiah Carter, adm’r of Francis Galphin vs. Alexander- 
G. Fryer. The same vs. Benjamin E. Gelstrap. The same 
vs. Mary Rogers, he having been examined as an aged and 
infirm person, and which interrogatories and answers of the 
said Sturges it was admitted did prove the above recited facts. 
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Defendant then read to the Jury so much of the answers of 
the said JosepH Busu to said interrogatories, from the certt 
fied copy thereof attached to the commission of said Sturges 
as would contradict and impeach him, viz: “ He knew James’ 
Nunez, now deceased, from about the year 1798 to the year 
1813, about which last mentioned year he died. Witness re- 
-sided about one mile from said Nunez; said Nunez died in 
the county of Burke and State of Georgia, and witness was 
intimately acquainted with him. Lucy Anderson was the 
name by which Joseph Nunez’s mother went; she was after- 
wards called Lucy Nunez; she was a free white woman and 
a very pretty one too. She and James Nunez lived together 
as husband and wife. James Nunez was an American; his 
father was a Portuguese; he passed as a white man. Wit- 
ness has frequently seen him writing and acting as a clerk in 
the counting room of Edward Telfair of Savannah. Francis 
Galphin lived on the same plantation, the one now owned by Ju- 
riah Harris, 12 years after the death of James Nunez; she 
died, witness thinks in 1820. 


The last will of Francis Galphin was dated in or about the 
year 1819, about one year previous to her death; she made 
two wills, of which this was the latter. Witness learned from 
-James Nunez himself that he was a Portuguese and judged 
the same from his appearance; and he was generally reputed 
to be of that nation. 


The defendant then offered and read in evidence the. testi-. 
mony of Mary Rogers, taken by commission, who deposed 
that she knew the parties; was well acquainted with Joseph 
Nunez, his father, Jim Nunez and Joe’s mother; she first 
knew them in Burke county, in the neighborhood of Demere's 
ferry, on Savannah river. It has been forty years or more 
since she first knew them. Joseph Nunez’s mother was a 
free white woman; Jim Nunez, the father of Joe, was of 
mixed Indian and white blood; does not think there was any 
negro blood in Jim Nunez; he had a mighty. red face; she 
thinks his blood was as above described. James Nunez was 
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the name of Joseph Nunez’s father; Jim Nunez had a straight, 
long nose, thin lips, straight and very black hair, rather a 
narrow, long face and of a red complexion; he was nota 
large man, walked trim and nice. Joe Nunez’s mother has 
as pretty a fair skin as any woman has; she had an eye ei- 
ther blue or grey, light colored hair. 

Witness thought her a very pretty woman and always treat- 
ed her as a white woman; been to her house and ate with 
her and associated with her as a white woman; and so far as 
witness knows other white women in the neighborhood treat- 
ed her as such; so far as ever witness has seen or known, 
Jim Nunez, the father of Joe, was always treated and regard- 
* ed in the neighborhood as not a negro, or having any negro 
blood in his veins, but as a respectable Indian and white 
blooded man; kept as good company as any body in the 
neighborhood. Witness thinks that Jim was always among 
respectable white people in the neighborhood in their dances, 
parties, &c. and was received by them as on a footing with 
whites. Witness does not remember of a free negro ever 
having been received and treated in that way by the neigh- 
borhood. Witness knows of nothing else that could benefit 
the defendant. 

Witness can say on oath that Joe Nunez had no negro 
blood in him that she knew of; he was of color, but witness 
never regarded that color as arising from negro blood. . Wit- 
ness repeats, she does not think Joe Nunez had any ne- 
gro blood at all in him; she thinks it was Indian and white. 
Witness never knew of Joe’s calling or considering himself a 
free negro; he had for a wife a negro woman, his own slave. 
Free negroes in the neighborhood associated in the family of 
Joseph Nunez, but witness thinks it was because Joe had a 
negro for his wife. Witness does not think that the neigh- 
bors and acquaintances that best knew Joe Nunez spoke of 
him or regarded him as a free negro, but has heard them say 
that he was no better than the rest of free negroes, but think 
they meant this from the way he acted and not because they 
regurded him as a free negro, Joseph Nunez, at his death, 
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owned a negro woman named Patience; she had five children; 
witness thinks three boys and two girls. Patience’s mother 
was named Nanny. Joe Nunez owned Nanny until his death. 
Joseph Nunez owned Nanny a long time before his death. 
Patience was born in the possession of Joe Nunez. James 
Nunez, the father of Joe, owned Nanny before Joseph Nunez 
owned her. Nanny was born a slave of Jim. Jim Nunez 
owned Nanny from her birth until his death—how long that 
period was witness does not well remember, but more than ten 
years; he owned her at least twenty years before Joe Nunez 
got the actual possession of her. Jim Nunez owned Nanny 
before 1818; she belonged to Jim’s estate in December, 
1818. Nanny always belonged to the estate of Jim Nunez, 
even while she was in the possession of Fanny Galphin, and 
during the time of her possession. Nanny was regarded as 
the property of Joe Nunez. Joe Nunez received Nanny from 
his father’s estate. Witness, of her own knowledge, knows 
nothing of any will of Jim Nunez; Joseph received said 
Nanny as an heir and descendant of his father, Jim Nunez. 
Mr. Bryan has seen witness two or three times in regard to 
her testimony in this case; the first time was during this 
summer, perhaps in June or July; the second time was in 
the latter part of August of this summer; the last time was 
to-day, yesterday and the day before; he asked witness what 
she knew about the facts contained in the direct interrogato- 
ries; she told him as she has answered to them; he then said 
he wanted to have her interrogatories taken. No onc is pre- 
sent at the taking of these interrogatories. 

Witness can see, through the window, Mr. Bryan sitting 
in the farther end of the piazza; execution of commission 
dated 21st September, 1854. 

Defendant then tendered and read in evidence the testi- 
mony of HarRieTT KILPATRICK, taken by commission, who 
answered: She knows the plaintiff, and has been introduced 
to a gentleman who calls himself Seaborn C. Bryan; witness 
knew Joseph Nunez well; he lived in Burke County all his 
life and died there; witness was well acquainted with the 
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mother of Joseph Nunez; has staid in her house many a 
night; she was a free white woman with straight, smooth, 
black hair; nose not flat; lips not thick; she was very fair 
skinned for an old woman; witness was acquainted with Jas. 
Nunez, the father of Joseph, but did not know him very well; 
he had black and tolerably straight hair, as well as witness 
remembers ; had a nose like a white man—not flat; lips that 
were not very thick; was a dark complected man, but wit- 
ness would not say that he was so very dark; witness has 
seen some white men darker than he was. Witness thinks, 
from her recollection of the appearance of James Nunez, that 
he was partly Indian and partly white, but does not think he 
had any negro blood in him. Jim Nunez, so far as witness 
remembers, was not called a free negro in the neighborhood, 
but was regarded as three-quarter blood Indian. Witness 
has already stated all that she knows which will go to show 
the race or blood of James Nunez, and of the mother of Jo- 
seph Nunez. Witness knows nothing else in favor of de- 
fendant. 

Witness says, to the best of her belief and judgment, foun- 
-ded on the facts stated in the answer to the second direct in- 
terrogatory, Joseph Nunez did not have any negro blood in 
him; witness does not think that Jim Nunez, the father of 
-Joe had any negro blood in him, but that he was three-fourths 
Indian and the rest white; to the best of witness’ recollec- 
tion, neither Jim or Joe Nunez were regarded as free ne- 
groes, nor did either regard himself as such or act as such ; 
witness knows nothing of the father or mother of Jim Nunez, 
but formed ‘her opinion of his race from his appearance ; the 
mother of Joe, witness is certain was a white woman, but 
knows nothing of her father or mother; neither Jim or Joe 
Nunez ever voted or exercised any of the rights of citizen- 
ship, so far as witness knows; does not think they were mu- 
lattoes, but they were of dark complexion; Jim Nunez, at 
his death and before, owned negro property, a part of which 
descended to Joe Nunez, his son. Nanny, a female slave of 
-Jim Nunez, descended to Joe Nunez. Jim Nunez, at his 
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death, left a negro boy named Sam, and the above mentioned 
Nanny; both of them, afterwards, came into the possession 
of Joseph Nunez. Witness thinks that Jim Nunez owned 
Nanny at least as early as 1806, but is not certain as to the 
time. Nanny had children after she came into possession of 
Joseph Nunez, and before that time too; while she was in 
possession of Fanny Galphin, Joe’s aunt, she had three fe- 
male children—one named Polly, tolerably bright complec- 
ted for a negro; she was born while Nanny was in the pos- 
session of Joseph Nunez, probably about 1830; Patience, 
light complected—not a very black negro—born while Nanny 
was with Joe; witness can’t say in what year; the name « 
the other, witness has forgotten. 

Joseph owned Patience and all of her children, (all of 
whom were born in the possession of Joseph Nunez,) until 
his death. Witness does not know the names of Patience’s 
children ; some were girls and some were boys, but does not 
know how many were of either sex; thinks Joseph Nunez 
owned Patience at least twenty years before his death, and 
her children, from the times of their births, respectively, un- 
til his death; the children of James Nunez, including Joseph, 
were, in 1818 and 1819, living with their, aunt, Fanny Gal- 
phin, and said Joe then owned and claimed the woman Nan- 
ny, a8 coming to him from his father’s estate. 

Witness has already stated in her different answers, all she 
knows; no one present except the commissioners and wit- 
ness and some children of Mr. Rogers, one of the commis- 
sioners. 

Defendant then tendered and read in evidence the answers 
of StepHEN NewMAN and Mary HarREL to interrogatories, 
who testified that they did not know the plaintiff, but have 
seen a gentleman who says he bears the name of Seaborn C. 
Bryan ; both witnesses knew a man living in Burke County, 
Georgia, near Shell Bluff or Demere’s Ferry, whose name 
was James Nunez—whether he was the father of Joseph Nu- 
nez or not they do not know; both say that the features of 
James Nunez were those of aman with Indian and white 
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blood mixed; as to his eyes, nose, lips and cheek bones, they _ 
cannot testify with any degree of particularity ; they only 
remember the general effect and appearance of his face, which 
they say was not that of a negro, but of a white and Indian 
extraction; his hair was not kinkey, but straight, black and 
smooth ; his action and movements were as genteel as any 
man witnesses have known; there was no clumsiness about 
him. Witnesses well remember Jim Nunez’s dancing, which 
was very graceful; many persons tried to catch his step, and 
nearly alladmired itsstyle; both say that Jim Nunez’s appear- 
ance indicated that he was of Indian and white blood mixed; 
they did not think he had any negro blood in him at all ; he- 
was never regarded by the witnesses or any of the neighbor- 
hood as a negro, but so far as witnesses knew, he was always 
looked upon as Indian and white. 

Mary Harrel states, that from the appearance of Jim Nu- 
nez’s mother, she would suppose there could be little ques- 
tion but that she was a real- Indian and no negress. The 
other wituess, Newman, knew nothing about the parents of 
Jim Nunez, and testifies only from his recollection of his ap- 
pearance and the esteem in which he was held by the neigh- 
borhood. Both witnesses say, that whenever Jim Nunez was 
staying in this neighborhood at a Mrs. Holmes, he was al- 
ways received as a respectable person, and very generally 
liked ; he never kept low, trifling or rakish company ; he as- 
sociated with respectable whites in the neighborhood ; was often 
at their balls and parties, assemblies and little gatherings, 
where no free negro was allowed to associate with the whites, 
and dined with the whites just the same as any gentleman 
would have done. Witnesses have both been at these balls, 
&c. with Jim Nunez, and have seen him dancing there. Ma- 
ry Harrel thinks she has danced on the same floor with him, 
but not as a partner, so far as she remembers. Both wit- 
nesses say that Jim Nunez fellowshipped with the whites at 
all such places and elsewhere in the neighborhood, just the 
same as any one else; he was always regarded, not a negro, 
but as of mixed Indian and- white blood. Witnesses feel sure- 
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that if he had been regarded as a negro, he would not have 
been permitted to associate, in the manner he did, with his 
neighbors. It was not believed, so far as witnesses know, 
that Jim Nunez had any negro blood in him. Witnesses .ne- 
ver heard any body, in those days, charge him with being 
disgraced that way; when they knew Jim Nunez, his perma- 
nent residence was in Georgia, Burke County, so far as they 
knew, though he was very often over in South Carolina, and 
sometimes stayed there a month or two or three months ; 
witnesses are not certain as to the length of time. 

Witnesses knew nothing of Jim Nunez moving any where; 
knew nothing at all about Joseph Nunez or any of the youn- 
ger set; they never knew of Jim Nunez associating with ne- 
groes, free or slave, or of his being regarded by his neigh- 
bors as having any negro blood in him. Know nothing else 
that will benefit the defendant. 

Knew nothing at all of Joseph Nunez. Stephen Newman 
has seen Joseph Nunez, but knew nothing of his blood, nor 
did he know who was his father or mother. Mrs. Harrel 
does not remember ever having seen Joseph Nunez. Wit- 
nesses never knew what Joseph Nunez said about himself or 
what he considered himself to be, nor what he was considered 
by his neighbors; they only knew Jim Nunez. Mr. Bryan, 
witnesses say, came to their house one day last month and 
asked them if they knew any thing about Jim Nunez; they 
answered him as they testified above and he told them he 
would probably have their interrogatories taken; this is all 

they know about the way in which he came to take their in- 

terrogatories ; ; the last and the first time they ever saw Mr. 
Bryan was at that time, which was, to the best of their recol- 
lection, the latter part of August. No one present at the ex- 
ecution of commission besides commissioners and witnesses, 
except a son of Mrs. Mary Harrel. 

Defendant then tendered and read in evidence a deed from 
Joseph Nunez to Alexander H. Urquhart for Patience and 
her children, bearing date the twentieth day of December, 
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4846, and founded upon the consideration of friendship ; also: 
a bill of sale for the negroes in dispute, from Alexander H, 
Urquhart to Seaborn C. Bryan, dated the eighteenth day of 
February, 1847, for the consideration of twelve hundred dol-. 
lars; also the following admission: 





_“ We admit that Joseph Nunez never enrolled himself as a: 
free person of color, in the Clerk’s Office of the Inferior Court 
of Burke county. Oct. 24th, 1855. 

(Signed) SAM’L D. KILLEN, Plaintiff’s Att’y.” 


Here defendant closed his case and plaintiff offered in re- 
buttal of defendant’s testimony the interrogatories of Charles 
and Joseph Cosnahan, Thomas Cosnahan and Charles Ward, 
to the reading of which defendant’s Counsel objected, upon 
the ground that they were cumulative of the plaintiff’s evi- 
dence and not in rebuttal of defendant's evidence; which ob- 
jection was over-ruled by the Court and defendant’s Counsel 
excepted. Plaintiff’s Counsel then read in evidence the in- 
terrogatories and answers of Charles and Joseph Cosnahan, 
Thomas Cosnahan and Charles Ward, who testified : 

1st. Cuas. CosnaHAn answered, that he did not know the 
parties; he knew James Nunez, Alex. Nunez, his brother,. 
and has seen Fanny Galphin, the sister; he knew them in 
Burke county, Ga.; first knew James Nunez in 1807 until 
his death; knew him from seeing him, as he was acquainted 
with any one else in the neighborhood; they passed in the 
neighborhood as free colored persons; did not know what 
their blood was; did not know what proportion of mixed 
blood they had; their appearance indicated negro blood;. 
does not know what their blood was; Joseph Nunez was. 
lighter than Jim; Jim Nunez was not much brighter than a 
half breed white and negro; does not recollect the appear- 
ance of their features; they were regarded as free negroes; 
does not think they voted or performed military duty ; thinks 
they exercised no other rights than those of free negroes ; 
free white citizens associated with. them as if they were free 
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negroes; does not recollect what position they assumed : for 
themselves; does not recollect whether they had guardiaas 
or not; has never seen Seaborn Bryan as he recollects; has 
stated all he knows. 

Left Ga. in 1817, and only knew Jos. Nunez when he was 
quite small; is 68 years old; lives in Barnwell Dist. 8. C. 
Jas. Nunez had tolerable kinky hair, that is, it was disposed to 
curl; black hair; does not recollect his features; did nos 
have a fair complexion. Only testifies from the reputation 
the Nunez’s bore in the neighborhood, their appearance and 
.his opinion from having seen them ; did not know the mother 
-of Joseph Nunez; had been told she was a free, white woman. 
Alexander McKenzie, William C. Mosely, Joseph Mosely 
and Lucy Mosely are present at the taking of answers. His 
brother, Thomas Cosnahan, has conversed with him; has nev- 
er seen Bryan; knows nothing else. 

JosEPH CosNAHAN answered: He did not know the par- 
ties ; knew James Nunez and his brother Alexander and sigs- 
ter Fanny Galphin; knew Joseph Nunez when he was a bey; 
knew them in Burke Co. Ga. between 1807 and 1817; knew 
them as he would any close neighbors in a thinly settled ceun- 
try; was often with them; they were mulattoes—that is, 
white and negro mixed ; does not know what was the proper- 
tion of mixed blood; has seen the mother of James Nunez, 
she was very dark; does not know the proportion of mixed 
‘blood; they had hair which curled, does not recollect their 
features, but their general appearance indicated them as mu- 
dattoes. 

The complexion of James Nunez was quite dark ; that of 
Joseph Nunez was pretty dark, with fringed hair; never 
knew of their exercising the usual rights of white citizens; 
they considered themselves as mulattoes; James Nunez was 
an educated man and mixed sometimes with white men; they 
were regarded in the neighborhood as mulattoes; the white 
citizens associated with them and regarded them as mulat- 
toes; they regarded themselves as free mulattoes; does not 
-know, of his own knowledge, that they were under guardian- 
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ship; has never seen Seaborn C. Bryan. Knows nothing 
else. 
Witness is 66 yearsold; resides in Edgeworth Dist. So. Ca. 
James Nunez had black hair, which curled; does not recol- 
lect his nose or cheek bones; his complexion was dark ; he 
testifies from his acquaintance with the Nunez family, their 
appearance and the reputation of the neighborhood they and 
witness resided in; that he has been told the mother of Jo- 
seph Nunez was a free white woman ; don’t know of it of his 
own knowledge; that Alexander McKenzie, Lemuel Glover 
and J. H. Lee are present at the taking of his answers. His 
brother, Thomas Cosnahan, has conversed with him upon this 
case; has never seen Bryan; knows nothing of benefit to 
defendant. 

CHARLES WARD answers: Knows Hughes Walton and has 
seen S. C. Bryan; knows Joseph Nunez, knew him from his 
infancy till a few years before his death; he lived in Burke 
Co. Ga.; he was a mulatto; he knew the mother, father, un- 
cles and aunt of Joseph Nunez; knew the mother, father and 
aunt of Joseph Nunez well fifty years ago; knew Joseph Nu- 
nez when an infant; Joseph Nunez was of mixed blood; his 
grand-mother was a wooly headed mulatto; James Nunez, 
the father of Joseph, was darker than his, James’ mother; Jo- 
seph Nunez’ aunt Fanny Galphin, the sister of James Nunez, 
was rather darker than James. Alexander Nunez, the broth- 
er, was lighter; the whole race showeth the negro in their 
features; does not know what was the proportion of mixed 
blood in them ; believes that the grand-mother of Joseph was 
half negro, and thinks that James was more than half; knows 
these facts from his own knowledge and the reputation of the 
neighborhood ; has answered in a previous answer that they 
were regarded as free negroes; they were put on the footing 
of free negroes. Joseph Nunez regarded himself as a free 
negro; he had one of his own negro women, Patience, as his 
wife. Has stated all he knows. 

Joseph Nunez’s mother was a free white woman; James 
Nunez was a dark mulatto, thin nose and tolerable high cheek 
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bones; Nanny, the mother of Patience, and Joseph Nu- 
nez himself, lived at Fanny Galphin’s; does not recollect 
the date of Fanny Galphin’s possession of Nanny; Fanny 
Galphin did get said negro from her brother, James Nunez ; 
Fanny Gulphin kept Nanny and Joseph Nunez until her 
death; witness does not know whether Joseph Nunez had 
possession of said negro Nanny previous to the death of Fan- 
ny Galphin; Nanny was first in the possession of James Nu- 
nez; then Fanny Galphin; after her death, then in Joseph 
Nunez’s possession; recently in Mrs. Mary Rogers’; has 
told all he knows. 

THOMAS CosNAHAM answers, knows Hughes Walton; has 
seen Seaborn C. Bryan, but has no acquaintance with him; 
knew Joseph Nunez; first saw him about 1830; knew him 
from then until his death; he resided near witness’ father’s 
in Burke County in 1815, and lived in Burke County; he 
was a mulatto; thinks he had negro, Indian and white blood 
in him; he died about 1850; Joseph Nunez was of mixed 
blood; knew James Nunez, who was said to be the father of 
Joseph Nunez, who was a dark mulatto; knew him in 1807 
or 1808; James Nunez’s mother was about half negro and 
Indian, the sister of James Nunez; Fanny Galphin was about 
the same color as James Nunez; James Nunez’ brother, Al- 
exander, was lighter than James Nunez and Fanny Galphin; 
they were al! considered mulattoes ; his means of knowledge 
was by seeing them and their being reputed mulattoes in the 
neighborhood in which they lived; does not know what pro- 
portion of mixed blood was in them; the mother of James 
Nunez was quite dark; knew James Nunez in Burke County; 
knew Fanny Galphin, Alexander Nunez and their mother in 
1814 or 1815 in Burke County; does not recollect their fea- 
tures. Joseph Nunez and his ancestors were, according to 
his knowledge, regarded and esteemed free mulattoes ; does 
not think they were regarded as free white citizens; they 
were generally treated as free negroes, according to his re- 
collection and knowledge; Joseph Nunez regarded himself 
as a free mulatto; does not know who his wife was; has sta- 
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ted all he knows going to show what was Joseph Nunez’s 
blood. 

Did not know Joseph Nunez’s mother; has always under- 
stood she was a white woman; does not think James Nunez 
had smooth hair; he wore it long, and it was inclined to curl; 
thinks he had thin nose, high cheek bones and a dark com- 
plexion; that is, a dark mulatto complexion; in 1814 and 
1815 Nanny lived at Fanny Galphin’s; witness thinks that 
Joseph Nunez was also there; does not know how Fanny 
Galphin got said Nanny; does not know how long she kept 
Nanny; Joseph Nunez had Nanny in 1829 or 1830; Fanny 
Galphin was then dead; last knowledge of them from 1815 
to 1829 or 1830; did not know Patience; moved from Burke 
County in 1815 to South Carolina, and moved back to Burke 
in 1829; saw Nanny in possession of Fanny Galphin, sister 
of James Nunez, in 1814 and 1815; she was in possession of 
Joseph Nunez in 1829 or 1830; after the death of Joseph 
Nunez, Nanny was sold to Mrs. Mary Rogers; he knows no 
more. 

Plaintiff then tendered an exemplification from the Infe- 
rior Court of Burke County, to which defendant’s Counsel 
objected, because it did not appear that the application was 
made, and the order passed at a regular term of the Inferior 
Court of Burke County; because the application made by 
Joseph Nunez did not represent him as a free person of color; 
and because it did not appear that the person appointed had 
complied with the order, and given bond and security; 
and the proceeding being coram non judice and void, was 
only hearsay testimony; which objection was over-ruled, and 
defendant’s Counsel excepted; whereupon, said exemplifica- 
tion was read to the Jury, as follows: 


GrEoRrGIA, BURKE County: 
Waywneszoro, Monday, 3d July, 1843. 
The Honorable the Justices of the Inferior Court met this 
day, pursuant to adjournment. Present their Honors, James 
W. Jones, William W. Hughes and John W. Carswell, Esqrs. 
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Joseph Newnes petitions the Honorable the Inferior Court of 
Burke County to appoint Alexander H. Urquhart his guar- 
dian. his 
JOSEPH F. *% NUNES. 
mark. 


SAMUEL J. URQUHART. 
I consent to act as guardian. A. H. URQUHART. 


Upon the petition of Joseph Nunez, a free person of color, 
praying that Alexander H. Urquhart be appointed his guar- 
dian, and the said Alexander H. Urquhart consenting, it is 
ordered that he be appointed guardian on his giving bond and 
security in terms of the law. 


GeEorGIA, BuRKE County: 
CLERK’s OFFICE INFERIOR COURT. 


I, Edward Garlick, Clerk of the Inferior Court of Burke 
County, do hereby certify that the above is a true copy of 
and extract from the minutes of said Court, appointing Alex- 
ander H. Urquhart guardian of Joseph Nunez, a free person 
of color. 

Witness my hand and seal of office of said Court at Waynes- 
boro, this 17th day of October, 1851. 

EDWARD GARLICK, Clerk. [Seal.] 


Here the plaintiff closed his case, and both parties having 
addressed the Jury, plaintiff’s Counsel requested the Court 
to charge the Jury— 


Ist. That if they believe from the evidence that Joseph 
Nunez, the intestate of plaintiff, was a free person of color, 
having at least an eighth of African blood, and that the father 
of the said Joseph Nunez, James Nunez, owned Nanny, the 
ancestor of Patience and her children; that Joseph Nunez 
was the only child of James Nunez; that James Nunez died 
previous to the year 1818, and that Joseph Nunez is or was 
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the only descendant of James Nunez; and that Hughes Wal- 
ton, the plaintiff, is administrator on the estate of Joseph Nu- 
nez; then they will find for the plaintiff, for the Acts of 1818 
and 1819 cast the property upon Joseph Nunez, and the pro- 
perty vested in him at the death of his father. 


2d. That if the Jury believe Joseph Nunez was a free per- 
son of color, having one-eighth African blood in his veins, 
the only descendant of James Nunez; that James Nunez 
owned Nanny, the ancestor of Patience, and her children, the: 
Acts of 1818 and 1819 cast the property on Joseph Nunez, 
and it matters not, under said Acts, whether Joseph Nunez’s 
mother was a free white woman, or a negro, or mulatto. 


3d. That the laws of inheritance and descent, as between 
free white persons, or as to illegitimate free white persons, 
have no application to the condition of free negroes, as con- 
templated by the Acts of 1818 and 1819. 


4th. That if the Jury believe, from the evidence, that Jo- 
seph Nunez was a free person of color, having one-eighth Af- 
rican blood in his veins, he was incapable to sell or give- 
away his property ; and therefore, the deed from him to Ur- 
quhart is null and void; that he could neither sell or give 
away his property by deed or will, and that it is and was by 
the Acts of 1818 and 1819, alone, that he held or could hold 
it; that by those Acts he held for life only, and at his death,. 
it descended to his descendants. 

All of which requests were given in charge by the Court ;. 
and to each and all of which defendant, by his Counsel, ex- 
cepted and now excepts. 


Defendant, by his Counsel, then requested the Court to- 
charge the Jury— 

1st. That Walton is in no better situation, so far as this 
suit is concerned, than his intestate, Joseph Nunez, would be 
if in life; that Walton must recover upon the strength of his 
own title, and not upon the defects of Bryan’s title; that if 
Walton’s title is not good, it does not concern him whether 
Bryan’s title is good or bad; that Bryan’s possession is suf- 
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ficient to protect him against any claim founded upon a de- 
fective title. 

2d. That if the Jury shall believe that Joseph Nunez was 
a free person of color; that is, of mixed negro and white 
blood, or negro and Indian blood, then, before they can find 
for Walton, they must be satisfied that Joseph Nunez’ title 
to the property vested prior to the Act of 1818. 

3d. They must, however, be satisfied from the testimony, 
before they can place Joseph Nunez under the disability of 
a free person of color, that he had one-eighth negro blood in 
his veins, for the law will not presume, in the absence of 
proof, that a person is under this disability. 

4th. That if, under these rules, they shall not be satisfied 
that Joseph Nunez was a free person of color having negro 
blood, then he had aright to dispose of his property; and 
his deed to Urquhart, unless impeached for fraud, is valid 
and binding, and the deed from Urquhart to Bryan is also 
valid ; and this although Bryan may not have paid full val- 
ue for the property; that the character of the consideration 
is all that the Jury can inquire into—if it was valuable, that 
is enough—with its sufficiency they have nothing to do. 

5th. That if Joseph Nunez be found to be a free person of 
color, and to have acquired a right to this property, or the 
ancestor of property subsequent to the passage of the Act of 
1818, by sale, exchange or other means, then no title to the 
property vested in Nunez, and the outstanding title will be 
sufficient to defeat this action. 

6th. That it is the duty of the Jury to reconcile, if possi- 
ble, the testimony of all the witnesses, so as to impute perju- 
ry to none; but if this cannot be done, credit is to be given 
to all who are consistent with themselves, rather than to oth- 
ers who, at different times, under oath, give contradictory 
accounts of the same circumstances, and that when witnesses 
testify falsely in one thing, they are to be altogether disbe- 
lieved, unless in so far as they shall be corroborated by other 
testimony. 
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Tth. That where an equal number of witnesses, equally 
credible, testify differently about the same facts, then neither 
one side nor the other has a preponderance in his favor, and ° 
it is as though no testimony. was introduced as to the facts,. 
and the Jury are not authorized to assume such facts as pro-: 
ven. 

8th. That if the Jury shall believe, from the testimony, 
that the father of Joseph Nunez had one-fourth negro blood 
in him, and that his mother was a free white woman, then the 
connexion between the parents was meretricious, not matri- 
monial, and the offspring of the connexion was illegitimate. 

%th. That the illegitimate child by a father who is a free 
negro, or mulatto and a free white mother, can inherit only 
from the mother; that he cannot take from the putative fa- 
ther under the Statutes of descents relating to either free 
white persons or free persons of color; and that if he de-- 
rived title to the property in dispute, or the ancestors of the 
property from his father, then he must have acquired. 
the title by purchase, by gift or by will; but in the ab- 
sence of any proof going to show the terms of the pur- 
chase, the gift or the will, they cannot indulge in conjecture- 
as to such contents, and presume them. 

10. That other things being equal, most weight is to be 
given to the testimony of those witnesses whose means and, 
opportunity of knowing the facts and circumstances to which 
they testify were best, and who have gone into particulars 
and details in their testimony, and have not deposed as to 
general statements, facts and opinions, and who give the best 
reasons for their opinions. 

11. That if the Jury shall be of opinion that Joseph Nu- 
nez was not registered under the provisions of the Acts of. 
the Legislature of this State as a free person of color, (mixed. 
negro and white, or negro and Indian,) and that no effort-was. 
made to subject him to the penalties prescribed by those: 
Acts, that these are circumstances from which they may in- 
fer that he was not such a free person of color as is disabled, 
from owning, controlling, managing, selling and conveying 
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slaves under the Act of 1818. That if Joseph Nunez was 
an Indian, or of mixed white and Indian blood, then he had 
a right to convey the negroes in dispute to Urquhart, and 
Urquhart to Bryan. 

All of which charges the Court refused to give, except the 
Ast, 4th, 6th, Tth and 10th, but charged the Jury, in sub- 
stance, that the presumption is, that a free person of color is 
of negro extraction; if Joseph Nunez was considered a free 
person of color, it is to be presumed he had more than one- 
eighth negro blood. 

The third request of defendant’s Counsel reversed the rule. 
In giving the 4th request in charge he stated, “but his being 
a free person of color vacates the deed.”’” After refusing the 
5th request of defendant’s Counsel, he stated, “if this prop- 
erty was owned prior to 1818, the family of the Nunez’s 
-could exchange among themselves ; that free negroe: could 
‘not buy from others so as to increase the number of slaves 
owned by them, but that they might trade among themselves 
for slaves;” that a free negro could not inherit from an un- 
cle or aunt; the term descendants included collaterals, and 
thé property might ascend as well as descend, both as to lin- 
eals and collaterals. 

In refusing the eleventh request of defendant’s Counsel, he 

charged, that if a person had any negro blood, he was disa- 
‘bled from conveying slaves ; and in answer to a question pro- 
‘pounded by a Juror, “‘what is a free person of color?’ he 
‘replied, that a free person of color is one who has some negro 
blood; that Indians, in the meaning of the Statutes, are not 
free persons of color. 

The latter clause of the 11th request of defendant’s Coun- 
sel, commencing with the words, “ that if Joseph Nunez was 
an Indian,” &¢. was given in charge; to all of which charges 
and refusals to charge, defendant, by his Counsel, excepted; 
‘and upon these several exceptions error was assigned. 
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Warren & Humpurizes; Gites; Minter & HAL, for 
plaintiff. 


SAMUEL D. KILueEn, for defendant. 
By the Court.—Lumpxty, J. delivering the opinion. 


[1.] [2.] The two first objections may be considered to- 
gether. They assume that letters of administration should 
show upon their face that they were granted to a ffee white 
citizen; and consequently, that it is inadmissible by parol 
to add to or contradict them, by proving that the intestate 
was a free person of color. 

The letters, of themselves, show nothing. . The most that 
can be contended for is, that the presumption of law is, that 
they were granted upon the estate of a free white person. 
Now presumptions of law are of two kinds: First, such as 
are made by the law itself; or, as they are called, presump- 
tions of mere law. Secondly. Such as are to be made by a 
Jury, or presumptions of Jaw and of fact. Again. Presump- 
tions of mere law are either absolute and conclusive: as for 
instance, that a bond or other specialty was executed upon a 
valid consideration cannot be rebutted by evidence, so long 
as the presumption is not impeached for fraud; (4 Burrow, 
2225 ;) or they are not absolute, and may be rebutted by 
proof. And such is the character of the presumption arising 
from the face of these letters. The presumption of law is, 
that they were granted upon the estate of a free white per- 
son. Still, this presumption is not conclusive, but is capa- 
ble of being rebutted or susceptible of explanation by the 
testimony. 

[3.] [4.] The next two assignments of error may also be 
disposed of together. 

Was it competent for the witnesses, Joseph Bush and Ma- 
ry Rogers, to testify as to the general reputation in the 
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neighborhood where he resided, that Joseph Nunez was a 
free person of color, and that such was their own belief? 

Mr. Greenleaf says: ‘Upon the same principle it is con- 
sidered that evidence of general reputation, reputed owner- 
ship, public rumor, general notoriety and the like, though 
composed of the speech of third persons, not under oath, is 
original evidence, and not hearsay, the subject of inquiry 
being of many voices to the same fact.” (1 Green. Ev. §101.) 

As to the opinion of the witnesses, it was given in connec- 
tion with and as a mental deduction from all the facts which 
opme within their knowledge, and to which they had deposed. 
” [5.] Defendant’s Counsel objected to any evidence, that 
Joseph Nunez took and held the property in dispute by de- 
scent, it appearing that he claimed it under the will of James 
Nunez, his father, and Fanny Galphin, his aunt; and which 
wills were not produced. 

This exception assigns to the plaintiff a position which he 
refuses to occupy. Joseph Nunez does not derive title to 
‘these slaves under and by virtue of the testaments of these 
‘ancestors. On the contrary, he claims by descent. The 
contents of the wills were not elicited at his instance nor for 
his benefit, and were very properly suppressed by the Court. 

[6.] Was there any evidence to establish that the title of 
Joseph Nunez accrued prior to the Act of December, 1818? 

A mon-suit was moved, on the assumption that there was 
no such proof. And the ground was well taken, provided 
the facts substantiated it. Because, if the title did not ae- 
crue prior to that Act, it could not be acquired subsequently. 
But the record does not warrant the assumption. On the 
contrary, not to cite any other fact, it shows that James Nu- 
ez diec in 1809; that Nanny, the mother of Patience, went 
immediately into the possession of Fanny Galphin, his sister; 
‘that Fanny Galphin died in 1817, or the beginning of 1818, 
and that Nanny then passed into the possession of Joseph Nu- 
nez. 

Besides, it is in proof that Fanny Galphin never did, in 
‘fact, own Nanny; that after the death of her brother James, 
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-and while she had possession of this woman, she was always 
considered as belonging to Joseph Nunez; and he derived 
his title directly from his father. 

[7.] Was the Court right in allowing plaintiff to submit to 
‘the Jury the testimony of Ward and the two Cosnahans ? 

Plaintiff had made out a prima facie case. It had been 
cassailed vigorously by the defendant; and the purpose of this 
proof was, to fortify his title, thus attacked. It was, we ap- 
prehend, competent to do so. Itisa matter of every day 
ipractice in the Courts. 

[8.] Should the exemplification from the Inferior Court of 
Burke County have been admitted in evidence? Surely, for 
as much as it was worth. What signifies it that the proceed- 
ing was not at a regular term; and that the order passed, 
omitted to recite that the applicant, Joseph Nunez, was a free 
person of color; and that it did not appear that the guardian 
appointed, did give any security in terms of the law, still 
it tended to demonstrate that Jos. Nunez considered himself, 
and was so considered by the Court, a free person of color. The 
proceeding took place in 18438, and as Jos. Nunez must have 
been born prior to the death of his father, in 1809, or within 
the usual period of gestation thereafter, he was upwards of 
thirty years old at that time. He was not, therefore, entitled 
to a guardian asa minor. It never was pretended that he 
was a lunatic. The proceeding, then, must necessarily have 
‘been based upon the fact that he was a free person of color ; 
and it was so understood by the Court and every body else at 
that time. 

[9.] We see no error in the principles laid down in the 
first, second and third requests made by the plaintiff's Coun- 
sel and charged by the Court. As to the fourth, my brother 
BENNING and myself differ in opinion. While he holds with 
this Court, as I understand him in the position taken when 
this case was up before, (14 Ga. R. 198,) that “ the status of 
the African in Georgia, whether bond or free, is such that he 
chas no civil, social or political rights or capacity whatever, 
except such as are bestowed on him by statute,” yet he in- 
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sists that the power of a free person of color to dispose of 
slaves, by sale or otherwise in this State, is conferred, or: 
rather, perhaps, is to be inferred from existing legislation. 


I have no disposition to re-argue this question on my part, 
but beg leave to refer to the opinion of this Court just cited. 
I would merely add that were the right in question plainly 
deducible from other acts, which I maintain it is not, still [ 
should hold that the Act of 1819 is a limitation or restriction 
upon this power. The title to these slaves or to any other 
owned by free persons of color, must have accrued anterior 
to 1818. And the Act of 1819 declares that all such “ shall 
remain in the owner or in his or her descendants after his or 
her death.” (Prince, 799.) So soon, therefore, as the de- 
scendants of Joseph Nunez were cut off or before extinct, in 
which line alone the title could be transmuted, and that, too,. 
by operation of the Statute, the title became forfeited to the 
State. 


[10.] We see no reason why the Court refused to give in 
totidem verbis the second and fifth charges,.as requested by 
defendant’s Counsel, namely: that if Joseph Nunez was a 
free person of color, that is, of mixed negro and white blood, 
or mixed negro and Indian blood, that before Walton, his 
administrator, could recover, it must be shown that the title 
of his intestate to the negroes vested prior te 1818; and that if 
it originated subsequent to that time, the plaintiff must fail. 
By law, all titles to slaves which had not vested at that date, 
were forfeited. And that being the case, it would be needless 
and improper to inquire into the validity of the defendant’s 
title. Bryan’s possession would be sufficient to protect him 
against any other than the true owner. 


[11.] We do not concur with Counsel for the plaintiff in 
their view of the law as set forth in the eighth and ninth re- 
quests to charge. On the contrary, we hold that under the 
Act of 1819, property can be transmitted by descent to the 
illegitimate offspring of the father, provided they be free per- 
sons of color, whether the mother be a free white woman, an 
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Indian or a free person of color. Such, we believe, was the 
intention of the Legislature. 

[12.] The eleventh request should have been complied 
with. The fact that Joseph Nunez did not register himself 
as a free person of color, if it exists, and that notwithstand- 
ing said failure or refusal, no effort was made to subject him 
to the penalty prescribed by law for such conduct, was cer- 
tainly a circumstance, slight though it may be, which the- 
Jury had a right to weigh, on the trial of the issue submitted. 
to them. 

[13.] We are not prepared to indorse the doctrine enunci- 
ated in the instructions of the Court, to the effect that “if a 
person has any negro blood, he is disabled from conveying 
slaves.”’ On the contrary, we should say that to put him un- 
der such a disability, he must have one-eighth of African 
blood in his veins. If he is descended from one who stands 
further off than the third degree or generation to him or her 
who was or is not a free white citizen of this State, or of any 
other State whose Constitution and Laws tolerate involuntary 
servitude, he may exercise all the rights and privileges of a 
freeman: and amongst the rest, may contract and be con- 
tracted with as to slaves or any other species of property. 
(Cobb, 531.) 

[14.] Nor do we subscribe, in the last place, to the propo- 
sition, that the term “ descendants” in the Act of 1819, in- 
cludes collaterals ; and that slaves held under that Statute 
‘might ascend as well as descend both as to lineals and col- 
laterals.’’ “ Descendants’ says Bouvier, “are the posterity 
or those who have issued from an individual, and include his 
children, grand-children and their children to the remotest 
degree.” (1 Law Dic. 448, citing Ambler, 327; 2 Bro. C. 
C. 30; Id. 230; 3 Bro. C. C. 867; 1 Rop. Leg. 115 ;) and 
again: “The descendants from what is called the direct de- 
scending line. The term is opposed to that of ascendants.” 
(ld.) 
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No. 89.—EweLL Wess, plaintiff in error, vs. Lewis F.., 
Hicks, et al. defendants. 


[1.] Motion made and sustained to dismiss the case because the ce-tificate 
of the Judge bearing date the 20th of March, 1856, was under the old law 
instead of the new Act, which was approved the 6th of March, 1856. 


By the Court.—LuMPpkIn, J. delivering the opinion. 


A preliminary motion is made to dismiss this case, on ac- 
count of the supposed defect in the certificate of the presiding 
Judge to the bill of exceptions. 

The Act of the last Legislature declares that it shall be 
substantially, as follows: “I do certify that the following bill 
of exceptions i3 true, and contains all the evidence material 
to a clear understanding of the errors complained of. And 
the Clerk of the Superior Court of the County of ig 
hereby required and ordered to make out a complete copy of 
the record of said case, and cause the same to be transmitted 
to the term of the district of the Supreme 
Court, that the errors alleged to have been committed may 
be considered and corrected. And this shall be the writ of 
error in said case.” (Pamphlet Acts, 199, 200.) 

And by the sixth section it is provided, that “no other 
writ of error, citation or notice shall be required, except as 
herein before provided. Nor shall any exception be taken 
or allowed as to the manner in which any case has been taken 
to said Supreme Court: Provided the previous provisions of 
this Act have been substantially complied with.” (Zb.) 

We have struggled hard to retain this case, but it is im- 
possible. No attempt is made by the Judge to comply with 
the Statute. Not knowing of the change, he certified under 
the old law; and that is repealed by the new. 

Who is to blame for this? Not the Judge, for he had no 
opportunity of knowing what the provisions of the new law 
Not the Counsel, for same reason. Of course we 
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shall be made, as usual, the scape goat, for dismissing cases 
upon technicalities. And this will elicit a further effort at 
reform, as to the method of carrying up cases to this Court. 

Is it not passing strange, that the Legislature will perse- 
vere in passing Statutes to take effect from and immediately 
after their approval by the Governor, and exacting obedi- 
ence to them at the peril of life, liberty and property, before 
they are promulgated; and when the Judges who are sworn to 
administer them are profoundly ignorant of their contents?’ 





No. 90.—Eapsert P. Dantex, plaintiff in error, vs. Map.. 
Sapp, adm’r, &c. defendant. 


[1.] Fraudulent administrations, or such as are procured for selfish purpo-- 
ses, and not at the instance or for the benefit of heirs or creditors, should 
be discouraged by the Courts. 

[2.] An injunction will not be Glapciven, when the equity of the billis not 
denied by the answer. 


In Equity, in Chattahoochee Superior Court. Decision’ 
by Judge Kippo0, May Term, 1856. 


Madison Sapp, as administrator of Alexander Moss, filed 
a bill against Egbert P. Daniel, alleging that one David Ham- 
ilton drew a tract of land specified in the bill; that after his 
death, his heirs took out the grant, and being of age, sold 
and conveyed the same to Alexander Moss in 1835; that 
Moss went into possession and remained in possession till his. 
death, in 1851. In 1852, complainant being appointed 
administrator of Moss, offered this land for sale, when it was 
claimed by one Egbert P. Daniel, who derived title froma 
sale made by one Delaach, who was appointed administrator 
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-of Hamilton in 1848, and sold this land as such. The bill 
alleged that Hamilton owed no debts, and that the adminis- 
tration by Deloach was fraudulent and the sale void, the 
land being in possession of Moss at the time, and for more 
than seven years previously. The prayer was for a perpet- 
ual injunction. 

The answer admitted the death of Hamilton; denied that 
all the heirs sold to Moss, specifying three that were mi- 
nors at the time, and whose names do not appear in the deed. 
The answer alleged that there were debts due by Hamilton, 
.as he was informed and believed, and that amongst others the 
estate was indebted to one Cargille.”” Denied all fraud and 
‘collusion, and even knowledge, of the adverse claim of Moss. 

On the coming in of the answer, a motion was made to 
dissolve the injunction— 

1st. Because there was no equity in the bill. 

2d. Because the answer swears of all the equity. 

The Court refused to dissolve the injunction, and this de- 
cision is assigned as error. 





, for plaintiff in error. 





, for defendant. 
By the Court.—LuMpkIn, J. delivering the opinion. 


Ought the injunction. in this case to have been dissolved ? 
We think not. : 

[1.] The set time has come to check these speculative ad- 
ministrations. Originating in the meanest feeling of our fal- 
len nature, they are the prolific source of much of that liti- — 
gation under which the land groans. Men die leaving their 
estates unrepresented—the family mect and make some ar- 
rangement as to the property, which is satisfactory to them- 
selves. There are no debts to pay. By-and-by some evil- 
eyed person, after the lapse of fifteen or twenty years, with 
a view to possess himself of a lot of land or some other piece 
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of property which once belonged to the estate, being neither 
kin nor creditor, applies for and obtains administration, and 
fraudulently, under color of law, takes steps to appropriate 
the property to himself, or to the benefit of some friend— 
thus disturbing matters that had long slumbered quietly, and 
would have remained at repose for all coming time but for 
this untoward intermeddling. Such conduct is of a piece 
with another practice once rife in our State, viz: going by 
moonlight with chain and compass, to ascertain whether 
a neighbor's land runs out right; and if not, to procure a 
warrant and locate upon it as vacant land. We detest such 
selfishness. 

When pressed to give a reason for his interference with 
this estate, the defendant’s answer is, that the estate owes a 
debt to one Cargille or somebody else! which has. stood for 
a score of years, the amount of which he knows nothing 
about, and of which he never was notified; and that several 
of the heirs of Hamilton did not join in the conveyance to 
Sapp! How supremely ridiculous! Who made him, kind 
hearted creature, the self-constituted keeper of this very pa- 
tient creditor and these uncomplaining heirs! The very 
shallowness of the pretext colors the mala fides of this trans- 
action with a deeper crimson! 

If there be a few dollars owing to any body, the Jury, at 
the hearing, will decree its payment, if it be equitable for it 
to be done. And as for the heirs, they are abundantly able 
to take care of themselves by ejectment, writ of partition or 
otherwise. 
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No. 91.—James Boyce and others, executors of Kerr Boyce, 
deceased, plaintiffs in error, vs. James R. Watson, defend- 
ant in error. 


'[1.] A party praying for the correction of a mistake, must offer to do whate 
ever ought to be done on his part towards a correction of the mistake. 


;|[{2.] A misrepresentation that is not acted on, cannot serve as the ground for 
a suit in Equity. 


In Equity, in Baker Superior Court. Decided by Judge 
ALLEN, May Term, 1856. 


James R. Watson filed his bill against James Boyce and 
others, alleging that in 1842 one Farish Carter of Baldwin 
County, Georgia, held grants from the State of Georgia to 
a large number of lots of land in Baker County, among which 
was a grant to lot No. 156, in the 9th district of said county ; 
‘that on the 16th day of July, 1842, said Carter conveyed a 
number of the lots so held by him to Kerr Boyce of Charles- 
ton, South Carolina; that as complainant is informed and be- 
lieves, through the mistake of said Carter and of said Kerr 
Boyce, the said lot No. 156 in the 9th district, was included 
in said conveyance in place of another lot which was intended 

to be conveyed, the number of which other lot and the dis- 
trict in which it lies are not known to complainant; that, as 
complainant is informed and believes, said Carter, when he 
made said conveyance, took no memorandum of the lots so 
conveyed, and afterwards applied to said Boyce to furnish 
him with the numbers of the lots included in said conveyance 
—said Carter then still owning a number of lots in Baker 
County, and not knowing which lots he had sold to said 
Boyce ; that said Boyce furnished said Carter with a list of 
the lots so conveyed to him, which list did not contain said 
lot No. 156, in the 9th district—the said Boyce inadvertently 
making a mistake, as complainant has learned, by taking the 
numbers (which were erroneous) from the back of the grants, 
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instead of examining the deed from Carter and furnishing a 
dist of the numbers from that; that owing to the error thus 
‘committed by Boyce, said Carter being assured that he was 
the owner of the lot in question, paid taxes on the same and 
offered to sell it; that one Jacob Watson hearing that Carter 
~was the owner of said lot and having no notice that it had 
been conveyed to said Boyce, proposed to Carter to purchase 
the same; that Carter, after examining his papers, said he 
still owned said lot, and on the 18th day of November, 1851, 
sold the same to the said Jacob Watson for $300—the said 
Watson giving his notes payable at one and two years, and the 
said Carter executing to him a bond to make titles when 
the notes should be paid. 

The bill charges that at that time, said lot was “ wild and 
unimproved,” and of little value, compared with its present 
value; that immediately after said purchase, said Watson 
took possession of and made valuable improvements on said 
lot, and soon afterwards conveyed the same to complainant, 
by transferring to him said bond for titles; that complainant 
did not then know that said lot had ever been conveyed by 
said Carter to said Kerr Boyce, but believed the title thereto 
to be in Carter; that he went into possession in good faith 
and has greatly enhanced its value by the improvements made 
on it; that the lot is now worth $1500; that complainant 
has been ready and willing and now offers to pay the pur- 
‘chase money to said Carter, provided he will make titles ac- 
cording to said bond, but that the said Carter is unable to 
make title on account of the error so made as aforesaid, in 
having inadvertently included said lot in the conveyance made 
to said Boyce. 

The bill charges that said Kerr Boyce died before said 
error was ascertained, and that his estate is now represented 
by James Boyce and others, his executors, who reside in the 
State of South Carolina; that said executors have instituted 
an action of ejectment against complainant to recover said 
lot, which action is now pending on the appeal in Baker Su- 
perior Court; that complainant had hoped said executors 
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would desist from prosecuting said action, and cause said 
mistake to be rectified, and that said Carter would have exe- 
cuted titles to complainant, but that said* executors are still 
endeavoring to dispossess complainant, and the said Carter 
still fails to make title, being unable to do so on account of 
the facts aforesaid. 

The bill prays that said action of ejectment be enjoined, 
and that said executors, inasmuch as said Carter was induced 
to sell to said Jacob Watson by the representations of said 
Kerr Boyce, be decreed to make titles to complainant to said 
lot of land. 

On the 22d of May, 1856, complainant amended his bill by 
attaching as exhibits, a copy of the grant from the State to 
Carter to said lot, and also a copy of the action of ejectment 
referred to in the bill. And further, by alleging that since 
the original bill was filed, complainant had come into posses- 
sion of the original letter written by said Kerr Boyce to said 
Carter, (a copy of which letter is attached to the amended 
bill,) giving him the numbers of the lots sold by him (Cartery 
to Kerr Boyce, and the number of the lot in question does 
not appear in the list of lots appended to said letter; that 
said letter was written in reply to one from Carter, seeking in- 
formation on that point; complainant charges that Kerr 
Boyce thus disclaimed title, and that Carter having said let- 
ter before him when he sold said lot to Jacob Watson and 
relying upon its statements, believed, in good faith, that he 
had never sold the same to Kerr Boyce, and executed the. 
bond aforesaid to said Jacob Watson. 

A demurrer was filed by defendants to the bill and the 
case came on for a_ hearing at the May Term, 1856, of Ba- 
ker Superior Court. The grounds taken in the demarrer 
were— 

Ist.. There is no equity in said bill. 

2d. Complainant has omitted to attach a copy of the origi- 
nal grant, with entries thereon, as an exhibit to said bill, with- 
out offering any excuse therefor; and if in his power to pro- 
cure, defendants ask may be attached, and hereby offers said 
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complainant a copy of said original grant for such purpose.. 
3d. Complainant has not attached, as an exhibit to said 
bill, a copy of the action of ejectment referred to. 

The Court permitted complainant to amend his bill, (as 
appears by the amended bill already referred to,) and attach 
copies of the grant and action of ejectment ; and over-ruled 
said demurrer on the other ground therein taken, holding 
that there was equity in the bill. 

To this decision defendant’s Counsel except. 


R. F. Lyon and R. H. Cuark, for plaintiffs in error.. 


Vason & Davis; Strozier & SLAvuGHTER, for defendant 
in error. 


By the Court.—Brnnine, J. delivering the opinion. 


The Court below held that there was equity in the bill. 
Was that decision right ? 

The bill puts its claim for relief on two grounds: 1. A 
mistake existing between Carter and Kerr Boyce. 2. A mis- 
representation made by Kerr Boyce to Carter. 

As to the first ground: The mistake consists in the sale by 
Carter to Ker Boyce of lot 156, when some other lot was in- 
tended. 

This is a mistake of which neither Carter nor his assignee 
can require the correction, except on the terms of tendering 
to Boyce’s executors that other lot, or at least that lot’s 
equivalent. Nothing could be a correction of that mistake, 
except a conveyance of that Jot or that lot’s equivalent, by 
Carter or his assignee, to Boyce’s representative, and a re- 
conveyance of lot 156 by Boyce’s representative to Carter or 
to Carter’s assignee. 

[1.] The bill makes no such tender. The sum of $300 
tendered, is the price paid by Watson to Carter for lot 156. 
The bill does not say that $300 is an equivalent for that oth- 
er lot—that lot to which, if there was the mistake, Boyce was 
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entitled, with respect to that lot, the bill makes no tender of 
any kind. : 

This one of the grounds, then, gives no support to the claim 
of the bill. And support from this ground, is indispensable 
to the claim of the bill. 

As to the second ground: The misrepresentation made by 
Boyce to Carter consisted in this: that Carter having sold to 
Boyce, a large number of lots of land, and not having kept a 
list of them, wrote to Boyce to know whether lot No. 156 was 
among the number, and Boyce, by inadvertence, replied that 
it was not, when in fact it was. 

The bill does not allege that Carter, in selling lot 156 to 
Watson, acted on this misrepresentation, or that Watson, in 
buying the lot from Carter, acted on the misrepresentation. 
Indeed, the bill, by the amendment made to it, shows that 
neither Carter nor Watson could have acted in the affair on 
the misrepresentation, for it shows that the misrepresentation 
was not made until after the sale of the lot by Carter to Wat- 
son. The bill shows the sale to have been made on the 18th 
of November, 1851; the letter containing the misrepresenta- 
tion to have borne date on the 19th of February, 1852. 


[2.] Now a misrepresentation that is not acted on, cannot 


be the ground for a suit in Equity. (1 Story Eg. §191.) 

I am not, myself, prepared to admit that even a misrepre- 
sentation which has been acted on, is a ground for a suit in 
Equity, if the misrepresentation be made by mere inadver- 
tence, and be attended by no gain to the party making it. 

We think, therefore, that there was no equity in the bill, 
and consequently, that the Court below erred in not sustain- 


ing the demurrer. 
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No. 92.—Freeman and Wire, plaintiffs in error, vs. Mary 
TUCKER, administratrix, &c. defendant in error. 


[1.] The fees of the Clerk of the Supreme Court defined and regulated. 

In Equity, from Baldwin County. 

This case was argued and decided at the last Milledgeville. 
Term of the Supreme Court. The Clerk rendered to Coun- 


sel for plaintiff in error the following bill of costs : 


For entering and carrying case to judgment, $3 75 


For recording bill of exceptions, 3 00 
a - opinion of the Court, 4 00 
“ remittitur, including certificate, 1 25 

Sheriff’s fee, 1 25 

$13 25 


Some of the items having been objected to as unauthorized’ 
by law, the matter was, by agreement of parties, brought 
before the Court at the present term, for review and settle- 
ment, Counsel for plaintiffs in error stating that his main ob-: 
ject was to have the Clerk’s fee bill regulated by the Court, 
for the guidance and information of parties interested in fu- 
ture cases. 


‘ H. Kenay, for plaintiffs in error. 

E. A. Niszet, for Clerk Supreme Court. 

By the Court.—LumPkiy, J. delivering the opinion. 

[1.] The question, as to what costs are chargeable in this 


Court having been made by Col. Kenan, in behalf of Fran- 
ces M. Freeman, at Milledgeville, November, 1855; and ad- 
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journed over, by consent, for a full bench, to this term—upon 
argument had thereon, it is considered and adjudged that the 
following be established as the fee bill allowed by law to be 
taxed by the Clerk, viz: 


For each case entered and carried to judgment, $3 75 
“ recording bill of exceptions, 124 cents for 

every hundred words. 

“¢ recording opinion, 3 50 

“ remittitur, including certificate and seal, 1 25 

Sheriff, 1 25 





No. 93.—Matruew AVERETT, plaintiff in error, vs. KENDRICK 
M. K. Brapy, defendant in error. 


[1.] In an action for mesne profits for a ferry landing, it is proper, in esti- 
mating the damages, to consider the proceeds of the ferry, deducting the 
expenses of fitting it up and carrying it on, and making due allowance far 
all risks and expense, especially when the defendant is a trespasser. 


[2.] While itis the duty of the Court to charge the Jury on points made 
in argument to the Jury, growing out of the case and authorized by the 
testimony, yet, it is no error if he fails to do so, unless at the time of the 
charge the Counsel recalls the points to his mind. If he does not, he will 
be considered as having waived them or acquiesced in the charge, as given. 

[3.] In an action for mesne profits against a trespasser, the rule is quite lib- 
eral enough, that if the improvements made on the land increase the pro- 
fits, it is proper for the Jury to take into consideration the improvements, 
and to diminish the profits by them ; but not below the value without the 
improvements. 

[4.] In an action for mesne profits against a trespasser for seizing the plain- 
tiff’s ferry landing, it is sufficient to show title to the landing ; the plain- 
tiff need not show authority for the ferry. Without such authority, the 
plaintiff, if he has had the possession, might have charged passengers. 


Complaint in Ejectment, in Stewart Superior Court. De- 
cided by Judge Krppoo, April Term, 1856. 
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An action was instituted by Kendrick M. K. Brady against 
Matthew Averett, to recover lot of land No. 82, in the 22d 
district of Stewart County, and lying on the Chattahoochee 
river. The case came on for trial at April Term, 1856, of 
Stewart Superior Court, when the plaintiff introduced the fol- 
lowing evidence: 

Ast. A copy of the plat and grant from the State of Geor- 
gia to Nathan Brady to the lot in dispute, having first shown 
the loss of the original. 

2d. Geo. J. LuNsForp testified, that plaintiff was the only 
child of Nathan Brady, deceased, and that he was born in 
1829 or 1830; thinks in 1829, but does not recollect the 
month. 

3d. WiLLIAM R. CoLuier testified, that defendant was in 
possession of the premises in dispute in 1853, in the following 
manner: He had a negro cabin on said lot, and was in pos- 
session using the banks of the river in the management and 
employment of a ferry boat for the transportation of passen- 
gers across said river; that his ferryman lived im said cabin. 
He further testified, that the annual value of said lot to de- 
fendant whilst he occupied it, was worth about $1.000. 

4th. WILLIAM CaRTER testified, that defendant went into 
possession in the spring of 1843, and was in possession when 
the suit was brought; that the income of said ferry was about 
$1.000 per annum, and the expenses in keeping it up were 
from $200 to $300 per annum ;, that in 1839 defendant was 
in possession of a house on said lot of the annual value of 
from $100 to $150; also, a cabin worth $15 or $20; that he 
also had in possession the ferry landing, which was worth 
but little, except for a ferry landing; that the ferry landing 
was about thirty feet from the old bridge, and that a road 
led from the end of one of the public streets of the town of 
Florence to the old -bridge, which had been used as a public 
highway from 1843 until this suit was brought; that defend- 
ant had opened and used a way to the landing, and had used 
and exercised acts of ownership over no portion of said lot, 
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except said house, the negro cabin and the ferry landing; 
that the remainder of said lot was controlled by other per- 
sons. Witness further testified, that Nathan Brady died in 
1836. 

Plaintiff closed, and defendant introduced no evidence. 

The Court charged the Jury that if, in their opinion, the 
plaintiff had proved title in himself, they ought to find in his 
favor the premises in dispute, and a reasonable rent for the 
house and ferry landing according to the testimony; that in 
estimating the rent of the landing, they might take into the 
account the proceeds of the ferry, and deduct the expenses 
of fitting up and carrying on the same, making due allowance 
for all risks and expenses; and that as a landing on the 
other side of the river was necessary to carry on the ferry, 
it might be equitable (as plaintiff’s Counsel conceded) to al- 
low only half the nett proceeds as rent for the landing on this 
side of the river; and further, that they should consider this 
as all other cases of rent. 

By request of defendant’s Counsel, the Court further 
charged, that the bed of the river belonged to the State of 
Georgia. 

Defendant’s Counsel then requested the Court to charge, 
that the right of ferry over said river was a franchise belong- 
ing to the State of Georgia; that none could rightfully exer- 
cise the same withouta grant from the Legislature; and that 
~ no rent was due the plaintiff for the use of that which did not 
belong to him as a riparian proprietor. The Court did not 
give this request in charge, and defendant excepted and as- 
signs such refusal to charge as error; and also, that portion 
of the charge given instructing the Jury, “ thatin estimating 
the rent of the landing, they might take into the account the 
proceeds of the ferry after deducting the expenses of fitting 
up and carrying on the same, and making due allowance for 
all risks and expenses.” 


The Jury found for plaintiff with $4.924 mesne profits. 
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B. K. Harrison; Hives Hott, for plaintiff in error. 


‘Tucker & BEALL, for defendant in error. 


By the Court.—McDonatp, J. delivering the opinion. 


There are two assignments of error in this case : 

1st. That tne Court erred in charging the Jury that in es- 
timating the rent of the landing, they might take into the ac- 
count the proceeds of the ferry, after deducting the expenses 
of fitting up and carrying on the same, and making due al- 
lowance for all risks and expense. 

2nd. That the Court erred in omitting to charge the Jury 
as requested to do by defendant’s Counsel, in the midst of his 
argument before the Jury, that the right of ferry over said 
river was a franchise belonging to the State of Georgia, and 
that no one could rightfully exercise the same without a le- 
gislative grant ; and that therefore, no rents were due the 
plaintiff for the use of that which did not belong to him as a 
riparian proprietor. 

The record shows that there was no plea of any sort in the 
‘Court below, and that no evidence was submitted for the de- 
fendant except that which appeared in the plaintiff’s case. 

The plaintiff showed title in his ancestor; proved his death 
and claimed as heir at law. The suit was instituted on the 
17th of April, 1853. The process bears that date. Accor- 
-ding to witness’ belief, the plaintiff was born in 1829, but he 
could not state the month. The defendant, for aught that 
appears in the record, entered as a trespasser. He claimed 
no title. It does not appear that the plaintiff in error erect- 
ed the ferry, or that there wasno ferry there at the time the de- 
fendant took possession of the property. He opened and used 
a way to the landing, but it does not appear that there was no 
access to it but that made by defendant. The road opened 
by defendant was probably from the street which led to the 
bridge, which was but.a short distance. 
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[1.] Was the charge of the Court right as to the mode of 
estimating the damages in this case? } 

In an action for mesne profits, in addition to other matters 
in relation to which this record presents no controversy be- 
tween the parties, the plaintiff must prove “‘the value of the 
mesne profits, to be estimated by the amount of the crops ta- 
ken, or by the fair annual value of the premises.” (4 Phil. 
on Ev. 315.) The plaintiff proved by one witness the annual 
value of the land during the defendant’s possession of it. 
By another witness he proved the yearly income of the ferry 
and the annual value of a house and negro cabin on the pre- 
mises while the defendant occupied them. This witness pro- 
ved the value of the hire of a ferryman and other expenses of 
keeping the ferry. The record shows no evidence on the 
subject of making the ferry and the risk of keeping it. The 
first witness speaks of the defendant’s possession of the prem- 
ises in May, 1853, but he mentions no time anterior to that, 
and says that he was in possession in the following manner, 
to wit: he had a negro cabin on said lot of land and was using 
and enjoying the banks of the river in the management and 
employment of a ferry boat across the river, &¢. He speaks 
of the ferry as a thing in operation and then used and enjoy- 
ed by the defendant. The first mention made by the next 
only witness who testified of the ferry landing is, that the 
defendant had in possession the ferry landing, which was 
worth but little except for a ferry landing. He spoke of it 
as existing as a ferry landing at the date of the defendant’s 
possession. The instructions given to the Jury under the 
facts disclosed in the record, are quite liberal enough for a 
trespasser who is not favored by the law. But suppose the 
evidence in this case had shown that the defendant erected 
the ferry ; dug down the banks; constructed the flat and did 
every thing necessary for operation, he would have been ac- 
countable before another tribunal pretty much as the Court 
charged the Jury in this case; he would have been accounta- 
ble for what was actually made, deducting expenses, and ail- 
ditionally, for interest. The plaintiff was an infant at the 
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time of the defendant’s entry, and the latter was liable to ac- 
count to him as guardian. If he had been his regularly ap- 
pointed guardian, and had used his ward’s property as his 
own, he would have been accountable for all he made by it 
and the interest. Having gone into possession and used it, 
not having been guardian, he was accountable, notwithstand- 
ing, and could not defend by showing that he was not guar- 
dian. In such case, he would have been accountable as bail- 
iff or guardian. (2 Peer. Wms. 645. Drury vs. Conner, 2: 
Harris § Gill 227.) One of the witnesses testified that the 
annual value of the lot of land to the defendant, during his 
occupation of it, was one thousand dollars; the other testified 
that the annual income of the ferry was about one thousand 
dollars. We think there was no error in the Court’s instruct- 
ing the Jury that in estimating the rent of the land, they 
were at liberty to take into the account the proceeds of the 
ferry, after making the deductions mentioned by him. 

The verdict of the Jury shows that they did not find the 
full amount of the value of the rents of the houses and one 
half the ferry made, after deducting expenses, &c. &c. They 
considered, no doubt, the nett proceeds of the ferry as a cri- 
terion of value in estimating the rent. The verdict of the 
Jury is much less than a Court of Chancery ought to have 
decreed, under the same proofs, if the plaintiff had elected 
to proceed on the equity side of the Court, which he, having 
been an infant at the time of the defendant’s occupancy of 
the premises and the greater part of the time of his posses- 
sion of them, had a right to do. 

[2.] The next error assigned is, the omission and not the 
refusal of the Court to charge. It is right and proper for 
the Court, before whom a trial is had, to deliver to the Jury 
the law on the points made by the Counsel in their argument 
to the Jury, provided they are justified by the case and the 
evidence; and if he omits to do so, it must be supposed that 
they have passed out of his mind. If he should not charge 
the Jury in regard to them, and the Counsel does not call his 
attention to them, it must be considered that he has waived’ 
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his requests or has acquiesced in the charge as given. It 
cannot be assigned as error. But if, in this case, we regard 
the omission of the Court to charge, as requested, as a refu- 
sal so to charge, we think there was no error in the refusal. 
The ownership of the water is not necessary to the owner- 
ship of the ferry. ‘A ferry is in respect of the landing 
place and not of the water; the water may be to one and the 
ferry to another.” (Tomlin’s Law Dict. “ Ferry.”) “The 
ferry right is an incorporeal hereditament. It grows out of 
the soil, and may be granted, the same as a rent or an ad- 
vowson.” (2 Am. Law Mag. 458.) 

The plaintiff proved title to the landing; that there was a 
ferry there; that the defendant entered and occupied it for 
several years and received the profits. Non constat who es- 
tablished the ferry. Suppose the defendant established it, 
he must be presumed to have established it under legal au- 
thority; that is, that he had a legislative grant to establish 
a ferry at that place. The grant cf the privilege to establish 
a ferry is no grant of the land, unless the title to the land 
was in the grantor. If such grant is presumed, it must be 
also presumed to have been made on the ground of public 
convenience and for public use; and if the title to the land- 
ing was neither in the grantor (the State being the grantor) 
nor grantee, and compensation is not made to the owner of 
the landing, nor provided for, the grant, as to him, is a nulli- 
ty and conveys no title against him; and the grantee be- 
comes a trespasser by entering on his land, and if he hold it, 
he holds it tortiously. 

If the defendant was a trespasser, so far as the plaintiff 
was concerned, and made improvements, under a legislative 
grant of a ferry, and the improvements added to the value of the 
land, the plaintiff was entitled to the benefit of them in all res- 
pects. This Court laid down a rule on the subject of dama- 
ges in actions for mesne profits, quite liberal enough to tres- 
passers, in the case of Beverly ¢ McBryde vs. Burke, (9 Ga. 
Rep. 444,) where it held, that ‘if the profits of the premises 
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have been increased by repairs, it is proper for the Jury to. 
take into consideration the repairs and diminish the profits 
by them, but not below the amount which the premises would. 
have been worth without the repairs.’’ In its charge, the- 
Court allowed the defendant the full benefit of this rule. 

Inasmuch as the defendant, as appears from the record, 
was a trespasser, having shown no title to the landing, it was 
sufficient for the plaintiff to porve title to the premises. It 
was not incumbent on him to show authority for the ferry. 
Without legislative authority, he might have charged pas- 
sengers, being the owner of the landing. The defendant did 
charge, and has shown no authority for it. In England, I 
will take occasion to say, formerly, the proceeds of ferries, 
not established by grant or prescription, beyond what was 
necessary to defray expenses, might, by virtue of the royal 
prerogative, be claimed by the crown. But in this country, 
since the year 1776, there was never any such popular pre- 
rogative as could claim for the public treasury the proceeds 
of unlicensed and ungranted ferries. 

During the commonwealth in England, a bill filed by the 
tenant of an ancient ferry to suppress a new one, and to ob- 
tain an injunction against renewing it, was dismissed, “ and 
the determination proceeded ina great measure upon the 
claim being considered as a monopoly, the plaintiff being a 
lessee of the crown.” (2 Eden. on In. 271.) <A ferry may 
be granted to a corporation as well as to a natural person; 
and in England, it has been held that an information in the 
nature of a quo warranto lies against them, if they set up an. 
exclusive ferry without title, but it does not lie for merely 
taking money of passengers. (Grant on Corp. 195 (186.) 
This last decision would seem to recognize the right of the 
owner of land through which a stream passes to establish a 
ferry and charge tolls without the grant of such authority 
from the sovereign power. The Act of our own General As- 
sembly of 1850 gave this right. (Acts of 1849 and 1850, p. 
174.) Ifthe right, however, pre-existed in the owners of 
the land, this Act only affirmed it and went one step further, 
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‘which the Legislature unquestionably had the power to do, 
and protected the community from extortion by the exaction 
of excessive tolls. 

What is said here is not to be considered as questioning 
the legislative power to secure to the public the facilities of 
passing water courses, by conferring extraordinary privileges 

on persons who will erect ferries and construct bridges, and 
by going so far even as to authorize the owner to use the 
land of another upon making just compensation. This last 
is the exercise of a strong sovereign power, and ought never 
to be resorted to except in cases of an almost public neces- 
sity. 

We regret that we cannot go at large into the considera- 
tion of many of the points urged by the learned Counsel who 
represented the case of the plaintiff in error. They are not 
-authorized by the record, which it seems he had no agency 
:in preparing. 

This is not said in disparagement of the able Counsel who 
appeared in the Circuit Court for plaintiff in error; for we 
do not question that he considered the bill of exceptions as 
containing all the merits of his cause. 

Judgment affirmed. 





No. 94.—Joun P. GAULDIN, plaintiff in error, vs. Henry D. 
SHEHEE, defendant. 


[1.] The terms of the Supreme Court being fixed by Statute, it is the duty 
of parties, as well as. the Courts, to know and observe them. 

[2.] The constitutionality of the Act of the Legislature of 1855~’6, making 
the bill of exceptions, as therein prescribed, the writ of error in the case, 
affirmed, 

[3.] A plea of partial failure of consideration, in certain cases, allowed by 
the Act of 1836, 
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[4.] The fraudulent misrepresentation of the vendor, as to the quantity of 
his river bottom lanc, which constituted a material inducement to the trade, 
and which the vendee was prevented by high water from examining, will 
entitle the purchaser to relief. 


































Assumpsit, in Decatur. 
Term, 1856. 


Tried before Judge ALLEN, April 





Henry D. Shehee brought an action of assumpsit against 
John P.” Gauldin, for the recovery of the sum due upon a 
note made payable to the former by the latter, for the sum 
of $2500. 

To this action, besides the plea of the general issue, there 
were several pleas of partial failure of consideration filed, 
the substance of which was, that on the 6th day of March, 
1854, defendant purchased of plaintiff certain described lots 
of land in said county, consisting of some 13674 acres, for 
the sum of $7.500; that the note sued on was given as a 
part of the purchase money; that at and before the time of 
the purchase, plaintiff represented to defendant that said lots 
contained five hundred acres of river bottom land, which was 
then covered with the water of the river; that. these repre- 
sentations were untrue in point of fact, and that plaintiff well 
knew the same to be untrue at the time he made them, but 
that defendant, relying solely upon said representations, be- 
lieving them at the time, and not being able to measure the 
land on account of the water, confirmed the purchase; that 
the river bottom land does not exceed three hundred acres, 
and that the difference in value between the river bottom and 
the remainder of said body of land is ten dollars per acre; 
and that the quantity of said bottom land so represented, was 
the inducement to the defendant to make the contract, &e. 

It is further alleged, that the plaintiff resides out of the 
State. : 

At the April Term the case was called for trial, and de- 
fendant moved a continuance, based upon the following show- 
ing, under oath, to-wit: that one Joseph Gray was present 
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at the time of the treaty and sale of the lands mentioned in 
defendant’s pleas, and by whom he expected to prove the 
facts substantially. as set forth in his pleas of partial failure, 
and who had been subpeenaed whilst a resident of the county, 
but since the last term of the Court had removed to the State 
of Alabama. ‘To this was added the usual formal showing. 

Defendant moved to continue upon a further ground: to 
file his bill in Equity as a means of more ample redress, upon 
the facts stated in the pleas. 

The Court over-ruled the motion— 

Ist. Because “the plea of a partial failure of consideration, 
was not sustainable in this case, because the plea of total 
failure of consideration could not be sustained.” 

2d. Because defendant ought to have filed his bill before. 

‘The cause proceeded to trial ; plaintiff offered the note sued 
on in evidence and closed. Defendant then introduced evi- 
dence for the purpose of showing that the appeal entered by 
him was not frivolous and dene for delay. After which, the 
Court charged the Jury, that the only question about which 
there was any contest, was the damages for frivolous appeal, 
.and referred them to the law applicable to the case. 

The Jury having retired, returned a verdict for principal, 
interest, cost of suit, and ten per cent. damages. 

Counsel for defendant thereupon moved the usual rule to 
set aside said verdict and grant a new trial, upon several 
grounds, among which were these: that the verdict was con- 
trary to law and evidence and to the charge of the Court. 
The 6th ground is, that said Court erred in refusing defend- 
ant’s motion for a continuance. 

The Court refused the motion, and Counsel for defendant 
excepted and assigns the same as error. 

When this cause came up for argument before the Supreme 
Court, Counsel for defendant in error made a motion to dis- 
miss the same on two grounds, to-wit: 

1st. Because, in the bill of exceptions and the Judge’s cer- 
tificate, the case. was made returnable to the “next July 
Term of the Supreme Court of said State to be held in the 
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City of Macon, on the fourth Monday in July next,” when 
there is no such term of said Court. 

2d. Because the case was not brought up to said Supreme 
Court by sucha writ of error as the Constitution of the 
State requires; that the bill of exceptions and the certificate 
and order of the Judge in the Court below, requiring the 
Clerk of that Court to send up the record, &c. in pursuance 
of the Act of the last Legislature in relation thereto, did 
not, when taken together, constitute a writ of error, the said 
Act being in violation of the Constitution. 


J. E. Bower, for plaintiff in error. 
S. T. Barey, for defendant. 


By the Court.—LuMpk1y, J. delivering the opinion. 





[1.] Counsel for the defendant in error moved to dismiss 
this case upon two grounds: 1st. Because it is made return- 
able to the 4th Monday in July, instead of June; and 2dly. 
Because there is no writ of error. 

The Act of the last Legislature disposes of the first objec- 
tion, by declaring that no objection shall be taken or allowed 
to the manner in which any case has been brought up to this 
Court, provided the previous provisions of the Act have been 
substantially complied with. (Pamphlet Acts, p. 200.) 

Now the previous provisions referred to are to be found in 
the 5th section ; and it is there declared that the bill of ex- 
ceptions shall be returned to the next term of the Supreme 
Court for the district, provided it does-not sit. within fifteen 
days from the time the same was filed in the Clerk’s office; 
and if within a shorter period, to the next term of said Court 
held thereafter. 

Now this provision of the Act having been complied with, 
the exception cannot be allowed. The times appointed for 
the terms of this Court are fixed by law; and parties as well 
as the Court are bound to know and observe them. 
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[2.] Is the bill of exceptions, as at present framed, a writ 
oferror? Ifitis not, the case must be dismissed, because 
the Constitution ordains that the trial and determination of 
causes from the Superior Courts shall be by writ of error; 
and the Constitution must be preserved inviolate. 

There are certain terms used, both in the State and Fede- 
ral Constitutions, which have a definite, technical meaning, 
and must be construed accordingly : such as the writ of habeas 
corpus, gc. Is this true of the writ of error? 

What is a writ of error? It is defined to be “ an original 
writ issuing out of Chancery, and lies where a party is ag- 
grieved by any error in the foundation of the proceeding, 
judgment or execution of the suit in a Court of record; and 
is in the nature of a commission to the Judges of the same or 
a Superior Court, by which they are authorized to examine 
the record upon which the judgment was given; and on such 
examination, to affirm or reverse the same according to law. 
(2 Tidd’s Practice, 1134.) 

It is apparent that this Common Law writ is not that which 
is intended by the Constitution. We have, in Georgia, no 
Court of Chancery, proper, out of which such a writ could 
issue. 

If it be said that this power devolves upon the Judges: of 
the Superior Courts under our system, it is a conclusive reply 
to suggest, that upon those very Judges this power is confer- 
red by the Act of 1855 ~’6. 

But in the opinion of this Court, the Constitution intended 
by the writ of error to designate merely the process by which 
cases were to be brought from the Superior Courts to this 
Court, to be reviewed. 

By the Act of the last Legislature, it is declared that when 
any party is dissatisfied with any decision made byany of the 
Judges of the Superior Courts of this State, such party may 
carry the case in which said decision is made, to the Supreme 
Court, under the following rules and regulations : 

‘The party complaining of such decision shall make out a 
bill of exceptions and present it to the Judge making the de- 
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cision within thirty days after the adjournment of the Court 
at which said decision was made; and if such decision was 
made at Chambers, within thirty days after such decision was: 
made: and it shall be the duty of the Judge to certify and’ 
sign, or refuse to sign, the said bill of exceptions within two: 
days after the same shall be presented to him, or shall come: 
to hand.” 

“‘The certificate and order of the Judge, which shall be 
signed by him, shall be substantially as follows: ‘I do cer- 
tify that the following bill of exceptions is true, and contains 
all the evidence material to a clear understanding of the er- 
rors complained of; and the Clerk of the Superior Court of 
the county of is hereby required and ordered to make 
out a complete copy of the record of the case and to certify 
the same to be transmitted to the term of the of the 
Supreme Court, that the errors alleged to have been commit- 
ted may be considered and corrected—and which shall be the 
writ of error inthe case.” (Pam. Acts ’55-’6, pp. 199, 200.) 

And why, we ask, should it not be? Why not the power 
exercised by the King through his Chancellor in England, be 
delegated by the State to the Judges of the Superior Courts 
here? We see no reason; and if this were a doubtful ques- 
tion, it becomes our duty to affirm the constitutionality of the 
law. 

Let us next proceed to examine this case upon its merits. 

[3.] [4.] The plaintiff in error, Gauldin, purchased of the 
defendant a tract of land consisting of upwards of 1300 acres, 
for which he was to pay him $7.500. The note sued on was 
in part payment. He alleges in his plea that before and at 
the time of the trade, the vendor represented the tract to con- 
tain 500 acres of river bottom; that this bottom land con- 
stituted the principal inducement to make the purchase; that 
it was covered with water at the time of the trade, so as to 
prevent him from making any examination or measurement; 
that relying solely on the representation of the seller, he made 
the contract; that it turns out that there are but 300 acres 
of bottom land, which the vendor well knew at the time, but 
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which he falsely and fraudulently misstated; and that he had 
a witness who was present at the time, by whom he could. es- 
tablish his defence, but thatsafter being subpoenaed to attend 
the Court, he had removed to Alabama; that he expected to 
procure the benefit of his testimony at the next term, and 
that the showing was not made for delay. . 

The presiding Judge refused to continue the case, upon the 
ground that if the proof was present, it could not be intro- 
duced to sustain the plea, inasmuch as a plea of partial failure 
of consideration was not authorized by law. 

That the Judge mistook the law there can beno doubt. It 
is represented in the argument, and no doubt correctly, that 
he was misled in doing so by the odzter construction put upon 
the Act of 1836 in McKnight vs. Kellett, (9 Ga. Rep. 582.) 
That construction was over-ruled by this Court in Simmons 
vs. Blackman, (14 Ga. Rep. 318,) and repeatedly since. That 
the defence set up is available if it can be made out by satis- 
factory proof there can be no doubt. (Adams’ Kquity, 177, 
and notes.) 





No. 95.—Wiiu1aM Harrisoy, plaintiff in error, vs. WILLIAM 
H. Brooks, defendant. 


[1.] A Court of Equity will only exercise the power to restrain nuisances in 
the course of erection in cases of necessity, where the evil sought to bé rem- 
edied is not merely probable, but certain; and it will be the less inclined 
to interfere where the apprehended mischief is to follow from such estab- 
lishments (as for instance, a livery stable) as have a tendency to promote 
the public convenience. 


In Equity, in Randolph Superior Court. Decided by 
Judge Kippoo, at Chambers, February 25th, 1856. 


VOL. xx-—68 
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This was a bill filed by William H. Brooks against Wil- 
liam Harrison. The bill charges that complainant is the 
owner of lots one and three, in, square twelve; and also 
of lot three in square eleven, in the town of Cuthbert, Ran. 
dolph County, Georgia; that lots Nos. 1 and 3 in square 12 
have, for twenty years, been the site of a house used as a 
hotel or inn for the accomodation of the travelling public and 
of the citizens of Cuthbert, many of whom have been enter- 
tained thereat; that said house being thus kept, complainant, 
as well as the former proprietors, have depended, in a great 
measure, upon the profits arising from the same, for the sup- 
port of themselves and families, and for a reasonable remu- 
neration for their trouble and outlay in erecting suitable 
buildings, &c. for the accommodation of the public; that the 
annual receipts of said hotel business are ten thousand dol- 
lars or thereabouts. 

The bill charges that to meet the increasing wants of the: 
public, complainant has, within the last two years, erected a 
commodious hotel building on said lot No. 1, in said square 
12, containing 18 or 20 rooms, at a cost of about six thousand 
dollars; and that on account of its eligible situation, it is the 
most comfortable public house in Cuthbert; that by reason 
of its location, &c. it has, since its completion, received a 
large share of the transient and local custom—being a desir- 
able boarding place for private families, and always receiving 
@ portion of such patronage; that it has always been well 
adapted to the purposes for which it is used—being free from 
all nuisances and disturbances of every kind; and complain- 
ant expected it would remain so when he purchased said lot 
and erected said hotel, and that he would be permitted to 
enjoy all the benefits arising from said purchase. 

The bill charges that William Harrison has recently pur- 
chased lots 1 and 2, in square No. 11, in said town of Cuth- 
bert, immediately in front of said hotel, and distant there- 
from only 54 feet, and proposes to remove or has removed all 
the houses therefrom, and is now erecting thereon a large live- 
ry and sale stable; that the whole of said lots being 120 feet. 
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square, is to be occupied by said stable and a horse lot or lots; 
that the stable is to be on the east side of said hotel, on which 
side is the private entrance for ladies, and also an upper pi- 
azza extending the whole length of said house, as well as the 
most desirable rooms in the house—such as are usually ap- 
propriated to ladies, private families, &.; that the object of 
erecting said stable is to keep horses for hire and sale, and, 
complainant believes, if such is done he will have to abandon 
his house as a hotel, or sell the same ata greatly reduced 
price; or if he should have to retain it, its receipts would be 
so diminished as not to compensate him or pay his expenses 
for keeping such a house; that he and his guests would have 
to submit to loss of comfort and health occasioned by the of- 
fensive and unhealthy effluvia arising from the manure and 
decayed vegetable matter accumulating about said stable, at- 
tracting immense swarms of flies, &c. ; that much annoyance 
would result from the incessant stamping of horses, the col- 
lection of leaves and other trash in the stalls and on the lot. 

The bi!l charges that defendant had been requested to de- 
sist from erecting said stable, which he refused to do, but is 
now engaged in erecting the same; that defendant was advis- 
ed of complainant’s intention to seek to restrain him from 
building, and on the 31st of January, 1856, deceived com- 
plainant by pretending that he did not intend to erect said 
stable on the lots near said hotel; that he had determined to 
erect it on a different lot far removed from said hotel, and 
had placed lumber for that purpose on said last mentioned 
lot; which lumber, the bill charges, was removed the next 
morning by sunrise to the lots near said hotel, and defend- 
ant, with a large number of workmen, commenced erecting 
said stable with a view to complete it before complainant could 
obtain an injunction—said defendant well knowing that the 
Judge of the South-Western Circuit, in which said town of 
Cuthbert is situated, had resigned his office, to take effect on 
the day defendant commenced building, and it was not known 
that any successor had been appointed, and said defendant 
hoping, by thus deceiving complainant, to finish said stable 
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before such successor could be appointed, and before an in- 
junction could be obtained. 

The bill,-after alleging that there was no Judge residing in 
the South-Western Circuit, prays that defendant be enjoined 
from building said stable. The bill was sanctioned by Judge 
Powers on the 2d of February, 1856. On the 23d of said 
month, said_bill was amended. The amendment charges that 
as soon as complainant was apprised that defendant intended 
to build said stable near said hotel, he went to Talbotton to 
apply to Judge WorRILL for an injunction, and finding him 
absent, proceeded at once to Macon and procured an injune- 
tion from Judge Powers, travelling some 300 miles, going 
and returning and performing the trip with all possible expe- 
dition; that all the work done towards erecting said stable 
was done during the two days complainant was absent on 
said trip to Talbotton and Macon; that if said stable is per- 
mitted to be erected, it will cause complainant great loss of 
patronage, &c. The amendment further charges, that said 
stable was in an unfinished condition when complainant com- 
menced proceedings to procure an injunction; that what had 
been doue was done hastily and in an unworkmanlike man- 
ner, the object of defendant being to get said stable so far 
done as to be able to use it, believing that if he could do so, 
complainant’s equity would be saris Ate and an injunction 
could not be granted. 

On the 25th day of February, 1856, the case was tried be- 
fore Judge Kipp00, at Chambers, on a motion by defendant's 
Counsel to dismiss said bill and dissolve said injunction. 

Defendant's Counsel moved to dismiss the bill for the want 
of equity, and because complainant had obtained said injunc- 
tion in the character of an inn keeper, and had appended no 
exhibit showing that he was licensed as such. The Court . 
over-ruled the motion, and Counsel for defendant excepted. 
The answer of defendant was then read. The answer admits 
that complainant owns the lots he claims to own in the bill, 
and that he has erected a large hotel on one of them as 
alleged, used for the purposes specified in the bill; that it is 
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situated as alleged, and is an eligible location; that lot 1 and 
8 in square 12 have, as defendant is informed, been for a long 
time the site of a hotel; that said house may receive the pat- 
ronage the bill alleges, and that it may have cost $6.000; 
that there is an upper piazza and entrance and comfortable 
rooms on the east side as alleged, but denies that said hotel 
is a more comfortable one than others in Cuthbert. The an 
swer admits that complainant uses his house for the purposes 
alleged, but believes that it is not more free from disturban- 
ces than other well kept hotels, and denies that the receipts 
of the same amount to any such sum as ten thousand dollars. 
It admits that since complainant entered said hotel, defend- 
ant has purchased lots 1 and 2, in square 11, with a view to 
erect a sale and livery stable thereon; that he has erected 
(though not completed) such a stable, and also a carriage 
house, all being under the same roof, and that he designs to 
occupy the whole of said lots, being about 120 feet square, 
as alleged in the bill, except that the part of the building erec- 
ted next the hotel is to be used as a carriage house; that the 
stable is situated as represented, on the east side of said ho- 
tel, but on the opposite side of Box Ankle Street, which is 60 
feet wide, and which separates said stable from the hotel. 
The answer states that the lots purchased by defendant 
cost him some $1.400, and the building he has erected there- 
on (which was erected before the said injunction was granted) 
cost him about $600; that he had gone to great expense in 
providing buggies and other accommodations for said stable ; 
that the portion of the building on the line of the street was 
being used when the injunction was granted, and is intended 
to be used as a carriage house, being the part nearest to said 
hotel and running back fourteen feet from the street and ex- 
tending the full length of the same, and that the building 
lacks five feet of coming up to the line of the street, thus 
throwing the stable 79 or 80 feet off from said hotel, the said 
carriage house being entirely between said stable and hotel 
and being the full length of the stable; that when served 
with said injunction, defendant was proceeding to extend said 
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stable and carriage house the full length of said lots, being 
120 feet, the result of which would have been to throw the 
-horse lot on the opposite side of said stable from the hotel 
and distant therefrom 107 or 108 feet—the carriage house 
and stable intervening and excluding all possible view of said 
lot from any portion of said hotel. ‘The answer denies that 
the erection of said stable, &c. will result in any of the inju- 
ries or inconveniences to complainant or his guests specified 
in said bill, but believes it would greatly enhance the value 
of said hotel. It states that it is to the interest of defend- 
ant and is his intention to keep said stable and lot free from 
offensive matter, and not permit manure to accumulate for 
sale or other purposes, and to keep said stable and lot ina 
neat and cleanly manner; that when completed, the entire 
‘outer wall of said carriage house next to and running paral- 
lel with said hotel will be weather-boarded and neatly paint- 
ed, and that the inner wall of said carriage house separating 
the same from the stable, will be entirely closed up with thick 
and heavy plank, thus placing two thick walls, in addition to 
‘the width of the street and carriage house, between the stable 
‘and hotel, and preventing any disturbance to complainant 
and his guests from any noise made at said stable ; that com- 
‘plainant owns a large stable and horse lot and used as such 
by him, situate but a few feet farther from said hotel than 
the horse lot of defendant, where manure and other offensive 
matter has accumulated and lies exposed to the sun and fully 
‘in view of said hotel, calculated to be more offensive to the in- 
mates of said hotel, on account of its location, than the pre- 
mises of defendant. The answer denies all intention to de- 
ceive defendant,in reference to where he intended to erect 
said stable; states that complainant well knew his intentions 
long before he commenced erecting said stable; that ample 
Opportunity to obtain an injunction from the Judge of the 
South-western Circuit, before his resignation took effect; ad- 
mits that defendant did, un the day stated in the bill, tell com- 
plainant that he had concluded to erect his stable on another 
lot, provided he could make a compromise with another par- 
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ty; but denies that he did so to deceive complainant or that. 
complainant was deceived thereby, complainant having asked: 
him on the evening of the same day not to commence build- 
ing on said lots 1 and 2 in square 11, and defendant having. 
refused to make such a promise, telling complainant he must. 
look out for himself. The answer states that complainant. . 
delayed applying for said injunction, in order to harrass de-. 
fendant and to put him to expense, and admits that defend- 
ant did commence on the day stated in the bill, to erect said 
stable, before sunrise, being anxious to complete the same. 

Defendant’s Counsel also read the affidavits of four per-. 
sons, sustaining some of the statements made in the answer. 

The Court permitted complainant’s Counsel to read the 
affidavits of several persons, contradicting parts of defend- 
ant’s answer; to the reading of which defendant’s Counsel: 
excepted, because they had not been tendered with the bill,. 
nor offered before defendant’s answer was read. 

Defendant’s Counsel then moved to dissolve said injunction, . 
alleging that the equity of the bill had been fully sworn off 
by the answer. The Court over-ruled the motion and defen- 
dant excepted. Defendant then proposed to the Court to- 
give complainant bond and security for all damage he might 
sustain, until a final hearing of said case could be had, and 
moved the Court to dissolve the injunction until then, on 
terms equitable to all parties. The Court over-ruled this 
motion and defendant’s Counsel excepted. 

Defendant’s Counsel now assigns the several rulings of the 
Court as error. 


Dovetass & Dovetass, Perkins & Nispet, Pork; GRIgR,. 
for plaintiff in error. 


Hoop & Rosinson, for defendant. 


By the Court.—Lumpxin, J. delivering the opinion. 


[1.] We think the true rule in such cases is this, namely: 
that injunctions will only be granted to restrain nuisances, in 
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| cases of absolute necessity, in which the evil sought to be 
prevented is not only probable, but certain and inevitable, 

Moreover, it will be less disposed to interfere, where the: 
apprehended mischief is to follow from such establishments. 
and erections as have a tendency to promote the public con- 
venience. (2 Ir. Hg. Rep. 199; Pick. Rep. 376; Daniel's 
Ch. Pr. note p. 1850.) 

Testing this case by this rule, we think there can be no 
doubt but that if the carriage house and stables were extend- 
ed as was contemplated, and the establishment properly kept, 
that instead of being certain that the stables would be a nui- 
sance, the probability is that it would not be. 
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STATE OF GEORGIA, MACON, SEC. DIST. 
Fripay, 27TH Jung, 1856. 


ALL THE JUDGES PRESENT. 


Upon the opening of the Court, Judge Nisbet announced 
the death of the Honorable Wm. C. Dawson of Greensboro, 
and moved the appointment of a committee to report to this 
Court, on Monday morning next, suitable resolutions in rela- 
tion thereto, which was seconded by Col. Henry G. Lamar. 

Whereupon, Hon.) E. A. Nisbet, Col. Henry G. Lamar, 
Hon. Lott Warren, Col. Hines Holt and Col. Washington 
Poe, were appointed that committee. 


Monpay, 30TH JUNE. 
The committee appointed to report upon the death of the 


Hon. Wu. C. Dawson beg leave to submit the following 


REPORT: 


Resolved, 1st. That it is matter of serious reflection, as 
well as profound regret, that within a few years so many of 
the leading minds and beautiful ornaments of the profession 
have been summoned to the grave. CHARLTON, DouGHER- 
ty, CoLquiTT, Berrien, MILLER and others, with startling 
rapidity, have followed each other from the scenes of earth 
to the realities of eternity! The places that knew them—the 
bar—the Senate—the walks of private life and their own 
fire-sides—know them no more! Still, they live in the record 
of their virtues, in the memory of affection and of friendship, 
and in the recognition of their genius and learning. 

They were the guiding lights of this bar; and it is a pride 
and a solace to know, that though dead they yet speak! To 
the brilliant list of departed worthies, it is now our painful 


VOL. xx-69 





546 SUPREME COURT OF GEORGIA. 


Tribute ofRespect to Memory Hon. Wm. C. Dawson. 





ing 





duty to add the Hon. Wintram Crossy Dawson, who died 
at his residence in Greensboro in the month of May last. 

Resolved, 2d. That whilst we rejoice in that our brother 
died in the full vigor of his faculties, bodily and mental, be- 
fore age had impaired his capacity, either for enjoyment or 
for the duties of his high station, we mourn his departure at 
a time when those faculties gave promise of long usefulness 
to the State and the Nation. 

Fiesolved, 3d. That we who knew him (and he was known 
to the bar and people of Georgia more generally as a famil- 
iar acquaintance than almost any man in the State) real- 
ize his removal from our social, political and professional 
circles as a personal bereavement. And many, very many, 
beyond the limits of our own State, have heard the announce- 
ment of his death with the most poignant anguish; for to a 
greater extent than most men, he possessed the power of 
eliciting and securing the affection and esteem of all who had 
the good fortune of coming within the influence of his agree- 
able manners and genial spirit. Political rivalry and party 
struggles had no power to cool his friendship and to heat his 
adversaries. Men differed with and approved, but at the 
same time loved and respected him. 

Resolved, 4th. That we testify, that with industry and hon- 
or he performed the duties of a lawyer; that with impartial- 
ity and ability he administered the law; that with fidelity 
and assiduity—with conscientiousness and efficiency—he ex- 
ecuted the numerous public trusts to which he was called, 
and that we respect and would emulate those qualities of 
head and heart which raised him from undistinguished and 
not very propitious beginnings, to Senatorial dignity, and 
then sustained him respectably among the greatest minds of 
the Nation. 

Resolved, 5th. That he is chiefly to be admired for the 
amiable virtues of private life. His hand was ever opened 
to the calls of charity ; his means were liberally appropriated 
to the necessities of his relations; his house was the seat of 
a frank, free and profuse hospitality ; and in his family he en- 
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forced and obeyed but one law, and that was the law of kind- 
ness. 

Resolved, 6th. That these multiplying memorials demon- 
strate the inevitable certainty of death, and that neither 
wealth, nor honors, nor genius, nor learning, nor social posi- 
tion, can for one moment postpone the advent, and that they 
imperiously warn us also to be ready, so that when called we 
may go in peace. 

Resolved, Tth. That these resolutions be entered on the 
minutes of this Court ; that they be published in the city pa- 
pers, and a copy be transmitted to the family of the de- 
ceased. 


To which his Honor, Judge Lumpxyy, replied : 


Judge Dawson acted a prominent part in the State and 
Nation for more than thirty years. He was one of two of 


the most efficient Senators of the Congress of the United 
States. He was the intimate and cherished associate of Clay 
and Webster, the trusted and confidential adviser of Presi- 
dent Fillmore ; and thus distinguished and honored, he was 
no ordinary citizen. 

But after all, it is as a man that those who knew the de- 
ceased best will love to contemplate him. There was a daily 
beauty in his life which won every heart. He was benevo- 
lent, liberal and charitable, in the best and broadest sense of 
those terms. His mansion was ever the home of the most 
elegant hospitality, and the invitation was, “‘come one, come 
all.” 

The flatterers of George IV. of England, were accus- 
tomed to speak of that royal debauchee, as the “first Gentle- 
man in Europe.”’. How much more properly might Wm. C. 
Dawson be held up to the imitation of all, and especially the 
young, as the first gentleman in Georgia. To the bar and 
people, his example, in this respect, has been of inestimable 
value, May it long be remembered, 
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While the deceased never forsook the political principles 
which he first embraced, but ratified his confidence in them 
to the last, he was nevertheless always remarkable for his 
moderation ; and even by his political opponents, no one, in 
matters of personal delicacy and difficulty, was confided in 
more. 

Is not the death of such a man, in the prime of manhood, 
a great public loss? No wonder that mourners—collected, 
many of them, from neighboring towns—assembled to wit- 
ness his funeral. His death stirred, apparently, the popular 
heart more than that of the great Troup himself, or any other 
cotemporary. The truth is, no one had more friends or fewer 
enemies. 

The departure of such a man so suddenly, severs so many 
ties—interrupts so many delights—withdraws so many confi- 
dences—leaves such an aching void in the hearts of family 
and friends, and such a sense of desolation among associates, 
that while we bow submissively to the Divine decree, our griefs 


cannot but pour themselves out in heartfelt lamentations. 





